June 4, 2018
Internal Revenue Service
CC:PA:LPD:PR (Notice 2018-24)
Room 5203
P.O. Box 7604
Ben Franklin Station
Washington, D.C. 20044
Re: Expanded Determination Letter Program for Individually Designed Plans
Dear Sir or Madam:
The American Benefits Council (“the Council”) appreciates the opportunity to
comment on the potential expansion of the determination letter program for
individually designed retirement plans. As our previous comments on this issue have
expressed, the determination letter program is among the most important and
successful programs offered by the Internal Revenue Service (“IRS”) to employers
sponsoring retirement plans for their employees. Determination letters are relied upon
by plan sponsors in many different contexts, including day-to-day operations, corporate
financing, mergers, and audits. Accordingly, the Council supports a reopening of the
determination letter program for individually designed plans.
In addition to our overall support for expansion of the determination letter program,
we also believe that there are certain types of individually designed plans and
transactions that are particularly in need of access to the program. Our comments below
highlight those specific areas for the IRS’s consideration.
The Council encourages the IRS to consider our current recommendations in light of
the comments we have previously offered on this issue, including our letters dated
October 1, 2015, and December 15, 2016. Both of those prior letters are attached as a
reference.
The Council is a public policy organization representing principally Fortune 500
companies and other organizations that assist employers of all sizes in providing
benefits to employees. Collectively, the Council’s members either sponsor directly or

provide services to retirement and health plans that cover more than 100 million
Americans.
I. Significant Plan Design Changes, Especially Defined Benefit Plan Changes
The Council recommends the IRS expand the determination letter program to cover
individually designed plans that have undergone significant design changes. Although
we recognize that resource constraints have made it difficult for the IRS to review every
individually designed plan on a five-year cycle, there are certain plan changes that are
so significant that plan sponsors should be able to receive assurances that their plan
continues to comply with the law following amendment. For example, the addition of
new participant groups, whether as a result of a corporate transaction or otherwise,
should be significant enough to enable an individually designed plan to request a
determination letter. In fact, since the addition of a new group of employees to the plan
could receive a determination letter if the employer created a separate plan, it is entirely
appropriate to allow the employer to request a determination letter for the existing
plan, as amended. If plan sponsors are unable to obtain a determination letter when
making significant plan design changes, they will be discouraged from making changes
that suit their own compensation planning needs and the needs of their employees.
Defined Benefit Plans: If the IRS is unable to broadly open the determination letter
program up to all significant plan design changes, we especially recommend that the
program be opened up to defined benefit plans when: (a) converting to a cash-balance
formula; (b) making changes to a traditional defined benefit plan’s formula; (c)
amending a closed defined benefit plan to comply with IRS’s proposed non1
discrimination relief, or similar relief; and (d) amending the plan to add a lump-sum
window. The cost and complexity associated with defined benefit plans already
discourages certain employers from offering such a plan. The IRS should not further
discourage the adoption of defined benefit plans by making it more difficult for plan
sponsors to receive assurances that their plans satisfy the Internal Revenue Code’s
(“Code’s”) qualification requirements.
II. Multiple Employer Plans and Multiemployer Plans
As we have previously recommended, the IRS should consider expanding the
determination letter program to accept applications from multiple employer plans
(“MEPs”). Like pre-approved plans, individually designed MEPs cover many
employees working for different employers. By expanding the determination letter
program to individually designed MEPs, the IRS could provide assurances to
1

Nondiscrimination Relief for Closed Defined Benefit Pension Plans and Additional Changes to the Retirement
Plan Nondiscrimination Requirements, 81 Fed. Reg. 4976 (January 29, 2016).
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participating employers and employees that their retirement plan satisfies the Code’s
qualification requirements, in form. Given the very appropriate retention of the opinion
letter program for pre-approved plans, it is logical and important to have a similar
program for MEPs, which in some cases, have more participants and employers than
pre-approved plans.
The IRS should also consider opening the determination letter program up to
multiemployer plans because multiemployer plans are excluded from the pre-approved
plan opinion letter program. In addition, as you know, multiemployer plans are
complex and providing determination letters for them will provide relief to multiple
companies in one letter.
III. Corporate Transactions
The Council recommends the IRS expand the determination letter program for
individually designed plans involved in corporate transactions. Many employers are
sensitive to taking on responsibility for a plan of an acquired company due to the risk
that something might be defective about that acquired plan. The current determination
letter procedures, by limiting the program to initial plan qualification and termination,
encourage acquiring companies to terminate plans maintained by acquired companies
in advance of any merger. Increased plan terminations are not in the interests of
participating employees. If the IRS opts to expand the determination letter program in
these instances, it should also extend the remedial amendment period for plans that
request a determination letter within a certain amount of time following a corporate
transaction. That period of time should consider the transition period for coverage and
nondiscrimination plus sufficient time after that for assembling and submitting
documentation.
We appreciate that the IRS may be concerned about defining what constitutes a
corporate transaction that is significant enough to warrant a determination letter. To
address any concerns about abuse, the Form 5300 could require the applicant to certify
that the corporate transaction was for a bona fide business purpose other than to obtain
a determination letter.
IV. Significant Changes in the Law Warrant Determination Letters and PLRs
The Council recommends the IRS expand the determination letter program for
individually designed plans to permit submissions following significant legislative and
regulatory qualification changes. For example, plans affected by the new and complex
hybrid regulations would particularly benefit from the ability to request a
determination letter. Model amendments alone cannot provide the same assurances to
plan sponsors following complex changes in the law.
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Regardless of whether the IRS expands the determination letter program for
significant legislative and regulatory qualification changes, but especially if it does not,
the IRS should expand the availability of private letter rulings to individually designed
plans for certain plan qualification matters. According to Section 4.02(12) of Revenue
Procedure 2018-03, the IRS will ordinarily not issue a letter ruling on whether a plan
satisfies the Code’s qualification requirements. Nevertheless, it may issue a letter ruling
on a plan qualification issue if: (1) the issue is unique and requires immediate guidance;
(2) it is not likely the issue will be addressed through the determination letter process;
and (3) it is in the interest of good tax administration.
As we previously recommended in our letter dated December 15, 2016, we urge the
IRS to expressly expand the cases in which it may offer letter rulings for plan
qualification issues. In particular, we generally recommend the IRS offer letter rulings
when significant regulatory or legislative changes affect a broad range of plans and the
qualification requirement at issue has not been addressed by IRS guidance of general
applicability or model amendments. Consistent with our 2016 recommendation, we
encourage the IRS to consider whether such a program would be appropriate under a
group submission model or under the existing model of individual letter ruling
requests. For your consideration, we have enclosed the Council’s December 15, 2016,
letter outlining our full recommendation.
To be clear, we do not envision a letter ruling program that would provide
assurances on an entire plan’s design, like the determination letter program. Rather, we
only recommend a letter ruling program that would allow sponsors of individually
designed plans to seek assurances on specific plan provisions that have been
necessitated by changes in the law when the IRS has not been able to issue guidance of
general applicability or model plan amendments.
*

*

*

*

*

We thank you in advance for your consideration of each of the issues discussed in
this letter. If you have any questions about our recommendations or any other related
matters, please feel free to reach out to me by phone at 202-289-6700 or by email at
jjacobson@abcstaff.org.
Sincerely,

Jan Jacobson
Senior Counsel, Retirement Policy
American Benefits Council
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Attachments:
• The Council’s Comments on Facilitating Compliance with Qualified Plan
Document Requirements (December 15, 2016)
• The Council’s Comments on Revisions to the Employee Plans Determination
Letter Program (October 1, 2015)
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December 15, 2016
Delivered via email to notice.comments@irscounsel.treas.gov
Internal Revenue Service
CC:PA:LPD:PR (Announcement 2016-32)
Room 5203
P.O. Box 7604
Ben Franklin Station
Washington, D.C. 20044
Re:

Announcement 2016-32: Comments on Facilitating Compliance with Qualified
Plan Document Requirements

Dear Sir or Madam:
The American Benefits Council (“Council”) appreciates the opportunity to provide
comments to the Department of the Treasury (“Treasury”) and the Internal Revenue
Service (“IRS”) on ways in which Treasury and the IRS “can improve compliance with
plan qualification requirements by making it easier for plan sponsors to satisfy
requirements for qualified plan documents.”1 Such comments were requested by
Treasury and the IRS in light of the upcoming changes to the IRS’ determination letter
program. In particular, determination letters for individually designed plans will be
eliminated effective January 1, 2017, except in the cases of initial plan qualification, plan
termination, and certain other circumstances that have not yet been determined.
The Council is a public policy organization representing principally Fortune 500
companies and other organizations that assist employers of all sizes in providing
benefits to employees. Collectively, the Council’s members either directly sponsor or
provide services to retirement and health plans that cover more than 100 million
Americans.

1

Announcement 2016-32, 2016-40 I.R.B. 434.

As Treasury and the IRS are aware, the forthcoming changes to the determination
letter program have caused significant concern among plan sponsors of individually
designed plans (including many of the Council’s members) who rely on determination
letters for assurance that their plans meet the qualification requirements, especially
during plan audits, mergers, and acquisitions. In this vein, any steps the IRS can take to
allow plan sponsors to ensure their plan documents satisfy the qualification
requirements would be extremely helpful.
In Announcement 2016-32, Treasury and the IRS requested comments on three
specific items regarding ways to streamline or minimize a plan sponsor’s burden with
respect to maintaining a plan’s qualification status. In addition, comments were
requested on “any additional guidance or other actions by Treasury and the IRS that
would facilitate compliance with qualified plan document requirements, particularly in
light of the changes to the determination letter program.” Our comments fall under this
latter category, as we are focused on very common situations that the three items listed
in the Announcement would not address.
SUMMARY OF THE COUNCIL’S REQUEST
As described in more detail below, the Council has three core comments:


We would like to continue to work with the IRS on how best to structure a
flexible program under which determination letters can be available to serve
critical plan sponsor needs, such as the need for determination letters in
connection with mergers and acquisitions, loan agreements, and plan audits.



Because multiple employer plans provide many of the same efficiencies as preapproved plans, multiple employer plans should be eligible for determination
letters.



In order to address key compliance issues, we believe that private letter rulings
(“PLRs”) should be issued with respect to certain plan qualification issues.
Specifically, PLRs could be requested with respect to amendments:
o That relate to a change in the qualification requirements,
o That relate to an unclear issue under such change,
o For which there is not a model amendment provided, and
o [That are submitted by a third party on behalf of a group of plans seeking
similar assurance.]

As discussed below, we ask that the PLR approach be considered both with and
without the bracketed requirement regarding third party submissions.
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NEED FOR CONTINUED FLEXIBILITY
Determination letters have been integral to plan maintenance in many respects. For
example, merger and acquisition agreements often require determination letters to
validate the status of plans being acquired. Similarly, determination letters may be
required under loan agreements. And determination letters can be very helpful in audit
contexts. In short, determination letters provide a source of much needed validation in
many contexts that the plan sponsor has addressed the qualification issues that need to
be addressed.
The question has been raised as to whether opinion letters from law firms could
serve the same function as determination letters. In some cases, that may be possible,
but our members have indicated to us that in many other cases, such as large mergers
and acquisitions, there is a real need for the greater reliance achieved through the
determination process. Legally, an opinion letter does not provide the same level of
reliance as a determination letter.
Accordingly, we would like to continue to work with the IRS on how best to
structure a flexible program under which determination letters can be available to serve
these critical needs. We fully recognize the efficiencies created by a world without
determination letters on individually designed plans. But we are concerned that plan
sponsors may grow concerned about such a world, and could slowly gravitate away
from qualified plans in the absence of a mechanism to achieve greater validation of their
plans.
We anticipate contacting you in the near future with ideas regarding how to
implement a flexible program that addresses plan sponsor needs while still conserving
IRS resources.
In accordance with our request for additional flexibility, we include below two key
examples dealing with (1) multiple employer plans and (2) the use of PLRs.
SPECIFIC RECOMMENDATION REGARDING MULTIPLE EMPLOYER PLANS
We believe that the IRS determination letter program should be modified to permit
determination letters for individually designed multiple employer plans. This
expansion could be limited to multiple employer plans that cover a minimum number
of participating employers (such as 100). The rationale is that multiple employer plans
may well cover as many or more participants and employers as some pre-approved
plans. Thus, multiple employer plans provide the IRS with the same efficiency as preapproved plans, justifying similar treatment.
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In the alternative, under section 4.03(3), “Other Circumstances” in Rev. Proc. 201637, “new approaches to plan design” could be defined to automatically include any
material change to the plan terms of a multiple employer plan that covers a minimum
number of participating employers. A “material change” would include any change to
the plan’s eligibility, vesting, benefit formula, form of benefit payment, or other change
to the way the benefit is determined or service is credited under the plan.
SPECIFIC RECOMMENDATION REGARDING THE USE OF PLRS TO ADDRESS QUALIFICATION
ISSUES
Background on Availability of PLRs with Respect to Plan Qualification Issues
Very generally, a PLR is a written statement issued by the IRS to a specific taxpayer
that interprets and applies the tax laws to the taxpayer’s specific situation. PLRs are
issued in response to written requests and may not be relied on by other taxpayers.
Each year, the IRS publishes a revenue procedure specifying areas of the Internal
Revenue Code (“Code”) in which private letter rulings: (1) will not be issued; (2) will
not ordinarily be issued, and (3) will not be issued until the IRS resolves an issue with
respect to an area that is under study.2 In the past, PLRs have generally not been
available with respect to questions regarding form compliance with the Code’s plan
qualification requirements because the IRS’ determination letter program provided an
avenue through which plan sponsors could periodically submit their plans for a
compliance review.
In 2015, the annual revenue procedure described above was changed in part from
the previous year by adding new section 4.02(12). New section 4.02(12) was carried over
in substantially similar form to the 2016 annual revenue procedure, Rev. Proc. 2016-3.
Section 4.02(12) of Rev. Proc. 2016-3 states the following with respect to “general areas”
in which rulings will not ordinarily be issued:
(12) Whether a tax-qualified plan satisfies the requirements for
qualification under §§ 401 through 420 and § 4975(e)(7). These matters are
generally handled through the Employee Plans Determinations program
as provided in Rev. Proc. 2016-6, this Bulletin, Rev. Proc. 2007-44, 2007-28
I.R.B. 54, and Rev. Proc. 2015-36, 2015-27 I.R.B. 20. Notwithstanding the
preceding sentence, the Office of Associate Chief Counsel (TEGE) may
issue a ruling if (i) the taxpayer has demonstrated to the Office of
Associate Chief Counsel's (TEGE) satisfaction that the qualification
issue involved is unique and requires immediate guidance, (ii) as a
practical matter, it is not likely that such issue will be addressed
through the determination letter process, and (iii) the Office determines
that it is in the interest of good tax administration to provide guidance
2

See, e.g., Rev. Proc. 2016-3, Rev. Proc. 2015-3, Rev. Proc. 2014-3, and Rev. Proc. 2013-3.
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to the taxpayer with respect to such qualification issue. [Emphasis
added.]
Thus, as set forth above, the current position of the IRS is that PLRs will generally
not be issued with respect to a plan’s compliance with the qualification requirements
unless a narrow set of circumstances is present, including that the issue is “unique” to
the taxpayer. In the context of the changes in the determination letter program, the
uniqueness requirement will either result in a lack of helpful PLRs (if too many requests
are rejected as not being unique) or a burden on the IRS (if too many requests are
accepted).
Requested Change to Areas in which PLRs Will Be Issued on Plan Qualification
Matters
As stated above, the Council requests that the IRS revise the exception, as currently
set forth in section 4.02(12) of Rev. Proc. 2016-3, to the general rule that the IRS will not
issue PLRs with respect to whether a tax-qualified plan satisfies the qualification
requirements. We believe that a very targeted expansion of the exception to discrete
situations is warranted in light of the upcoming changes to the determination letter
program, and that it would not overly burden the IRS with a large increase in the
number of PLR requests received on such matters.
The purpose of our suggested change, which is set forth below, is to utilize the
existing PLR program to provide a mechanism through which plan sponsors who are
faced with changes to the plan qualification requirements may obtain from the IRS
some level of certainty that their plan amendments comply with such changes in the
law. We are not asking the IRS to review the entire plan for compliance with the
qualification requirements.
With the above-described situation in mind, we request that the IRS revise section
4.02(12) of the annual revenue procedure described above by adding a new sentence at
the end:
(12) Whether a tax-qualified plan satisfies the requirements for
qualification under §§ 401 through 420 and § 4975(e)(7). These matters are
generally handled through the Employee Plans Determinations program
as provided in Rev. Proc. 2016-6, this Bulletin, Rev. Proc. 2007-44, 2007-28
I.R.B. 54, and Rev. Proc. 2015-36, 2015-27 I.R.B. 20. Notwithstanding the
preceding sentence, the Office of Associate Chief Counsel (TEGE) may
issue a ruling if (i) the taxpayer has demonstrated to the Office of
Associate Chief Counsel's (TEGE) satisfaction that the qualification issue
involved is unique and requires immediate guidance, (ii) as a practical
matter, it is not likely that such issue will be addressed through the
determination letter process, and (iii) the Office determines that it is in the
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interest of good tax administration to provide guidance to the taxpayer
with respect to such qualification issue.
In addition, the Office of Associate Chief Counsel (TEGE) may issue a
ruling if:
(i) the plan is an individually designed plan that has received an initial
determination letter but may not submit an application for a new
determination letter with respect to the qualification issue because the
plan is neither terminating nor meets the criteria for any special
circumstances under which the IRS has announced it will accept
determination letter applications, as provided for in Rev. Proc. 2016-37;
(ii) the qualification issue arises from or relates to the issuance of
significant regulatory or legislative guidance affecting a broad range of
plans where such guidance has taken effect or will take effect within 12
months of the date of the request for the ruling;
(iii) the qualification issue addressed in the request for a ruling relates to an
issue that is not addressed by guidance of general applicability, nor has the
IRS issued a model amendment with respect to such issue; and
[(iv) the request is submitted by a third party on behalf of a sufficient number
of plans with a similar issue, so that addressing such issue would be in the
interest of good tax administration.]
We bracketed the fourth requirement because we would like the IRS to consider our
suggestion both with and without the fourth requirement. On the one hand, including
the fourth requirement could achieve some material efficiencies, which is an important
objective. The IRS has already moved very significantly in this “third party direction” in
many respects. The entire pre-approved program is based on economies of scale
achieved through the use of a third party plan design. In addition, Section 10.10 of
EPCRS authorizes Group VCP Submissions. We believe that a PLR system available to
groups is the next logical step in this evolving trend toward a combination of service
and efficiency. The plan amendments submitted by the third party on behalf of the
different plans would not need to be identical. However, there would need to be one or
more legal issues that are common to all the plan amendments, such that resolution of
those issues enables the IRS to provide a PLR with respect to all such amendments.
On the other hand, including the fourth requirement would introduce changes to the
PLR program. For example, in order to make the fourth requirement work, each plan
submitted would have to be identified (though not to each other) and the PLR would
have to apply to all such plans. We believe that this could be a very workable and
efficient solution, but we recognize that any such change would need to be carefully
considered.
Regardless of the potential issues with respect to the fourth requirement, we believe
that this new type of PLR could provide enormous help to plan sponsors in critical
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areas where new guidance is taking effect (or has recently taken effect). Hybrid plans
are a prime example, where new requirements taking effect in January of 2017 are
causing extensive amendments to plans.
Some have asked why Revenue Rulings or Notices could not satisfy the same need
for guidance on new issues as the PLR program we are suggesting. We believe that
Revenue Rulings and Notices are a critical source of guidance, and, given a choice in
any instance, we would prefer Revenue Rulings and Notices to PLRs. But we do not see
a reason why this should be an either/or choice. By adopting the broader PLR program
we are suggesting, the IRS would be giving itself another mechanism to consider in
addressing the needs of retirement plans and the millions of participants they serve.
*

*

*

*

*

Again, we appreciate the opportunity to provide comments with respect to how
Treasury and the IRS can help facilitate compliance with the qualified plan document
requirements in light of the changes being made to the determination letter program. If
you have any questions or would like to discuss these comments further, please contact
me at 202-289-6700 or ldudley@abcstaff.org.
Sincerely,

Lynn D. Dudley,
Senior Vice President,
Global Retirement and Compensation Policy
American Benefits Council
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October 1, 2015
Filed by email to notice.comments@irscounsel.treas.gov
CC:PA:LPD:PR (Announcement 2015-19)
Room 5203
Internal Revenue Service
P.O. Box 7604
Ben Franklin Station
Washington, DC 20004
Re:

Announcement 2015-19 – Revisions to the Employee Plans Determination
Letter Program

Dear Sir or Madam:
This letter is submitted on behalf of American Benefits Council (the “Council”) in
response to Internal Revenue Service (“IRS” or “the Service”) Announcement 2015-19,
discussing upcoming revisions to the Employee Plans determination letter program for
individually designed qualified retirement plans.
The Council is a public policy organization representing principally Fortune 500
companies and other organizations that assist employers of all sizes in providing
benefits to employees. Collectively, the Council’s members either directly sponsor or
provide services to retirement and health plans that cover more than 100 million
Americans. Our members maintain individually designed qualified retirement plans
and will be significantly impacted by the changes the Service contemplates in
Announcement 2015-19.
Announcement 2015-19 indicates that the IRS will eliminate the staggered 5-year
determination letter remedial amendment cycles for individually designed plans and
limit the scope of the determination letter program for individually designed plans to
initial plan qualification and qualification upon plan termination, beginning in 2017. As
a result of this change, Announcement 2015-19 also indicates that the extended remedial

amendment period described in Rev. Proc. 2007-44 will no longer be available after
December 31, 2016.
THE SUCCESS OF DETERMINATION LETTER PROGRAM
We appreciate that the Service’s resources in recent years have been severely
constrained and the Service has had to make difficult choices about the programs that it
can continue. In our view, however, the determination letter program for individually
designed plans, and the staggered remedial amendment period the Service has
maintained for the past decade, is one of the Service’s most successful programs. The
ability to periodically submit a plan document for review, as Congress routinely
amends the qualification rules and regulatory complexity increases, enhances
compliance and protects plan participants. In fact, the vast majority of the trillions
earmarked for retirement in the U.S. originate in a plan that has been reviewed by the
Service.
If the changes covered in Announcement 2015-19 are fully implemented, some plan
sponsors will be able to shift to a pre-approved plan, but many will not. While preapproved plans have been very successful for many plan sponsors, they are not suited
to large plans with many legacy features or custom provisions that suit a complex
benefit program. The individually designed plan model promotes innovation in benefit
design. We have a particular concern, in fact, that the loss of the determination letter
program will harm the creation and maintenance of defined benefit plans, many of
which have complex grandfathered features.
IMPACT ON PLANS AND PLAN PARTICIPANTS
The elimination of the determination letter program except for initial plan
qualification and termination means that, after the initial qualification letter, employers
generally will assume the risk of any errors in subsequent amendments and continually
face the threat of disqualification – the so-called “nuclear bomb.” The existence of a
favorable determination letter has become almost an expected part of prudent plan
administration and fiduciary oversight. In fact, one significant advantage of the
determination letter program is that it focuses employers on periodically reviewing the
plan’s terms. The application requires a restatement which encourages employer to
maintain a restated plan document reflecting all amendments. In business transactions,
it is routinely expected that a well-operated business maintains current determination
letters, and auditors typically expect to see that the plan is covered by a favorable
ruling. The elimination of the staggered remedial amendment period and the
determination letter program for ongoing plan amendments will have major impacts on
plans and participants.
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Disincentive to offer new features: Not all amendments to qualified plans are
mandatory. Congress often amends the tax code to facilitate new plan designs and
features that improve participant outcomes. For example, the Pension Protection Act of
2006 opened the door to a variety of automatic enrollment features, which have proven
to be one of the most successful plan design innovations in recent memory. But a plan
sponsor would be reluctant to adopt such a feature to an existing plan if it cannot
receive assurance that the plan terms implementing the feature did not disqualify the
plan.
Increased cost: Continual updates to the plan documents will require greater costs
than the current five-year staggered remedial amendment period. Even worse, many
plan sponsors will be forced to obtain costly legal review regarding the plan and any
amendments adopted (or not adopted).
Corporate transactions: A current determination letter is routinely requested during
a corporate transaction, so that an acquiring company can receive assurance that the
plans of the acquired or merging company are qualified without having to take the time
to review every provision of the plan. This will have a real impact on participants,
because companies will be reluctant to merge their plans together. In fact, the Service’s
new policies actually encourage an acquiring company to terminate the plan of an
acquired entity before the transaction closes, because the terminated plan can receive a
favorable determination letter. The acquiring company may be willing to accept
rollovers from a terminated plan with a favorable determination letter, but not the
merger of an ongoing plan with an outdated determination letter. This is decidedly not
in the interest of participants.
If a 401(k) plan is involved, because of the alternative plan rules in Treas. Reg. §
1.401(k)-1(d)(4)(i),1, the participants of the acquired plan may be put in very difficult
situation if the plan is terminated after the transaction closes. The acquiring entity may
simply be unwilling to accept rollovers or transfers because of the risk to the acquiring
entity’s plan. That leaves employees unable to receive a distribution that can be rolled
over into an IRA. In fact, the alternative plan rules for 401(k) plan terminations
implicitly assume that a robust determination letter process is available to allow
comfort to transfer assets from one 401(k) to another.
Financing and other lending agreements: Lenders typically require warranties and
covenants covering the employee benefit plans of the borrower, including a warranty to
have and maintain a favorable determination letter. Once the Service closes its
determination letter program except in the case of initial qualification and plan
1

Under these rules, a distribution may not be made on account of plan termination if the employer
maintains an alternative defined contribution plan at any time during the next 12 months. For this
purpose the term “employer” is applied based on the date of termination. Thus, in a stock deal, there is
an incentive to terminate the plan prior to closing.

3

termination, many financing agreements will trip inadvertently into default. Going
forward, because lenders may be wary of the costs associated with a disqualified
pension plan, it may be more costly to obtain credit for businesses.
Collective trust and insurance company separate account investments:. Collective
trusts, insurance company separate accounts and other non-registered investments
typically require evidence that an investing plan is tax-qualified. In fact, securities law
requires investment by only qualified retirement plans in some cases.2 Similarly, only
qualified plans can invest in a group trust under Revenue Rulings 81-100 and 2014-24.
Accordingly, sponsors of collective trusts and insurance company separate accounts
typically require a favorable determination letter, because accepting assets from a plan
that turns out to be nonqualified creates significant risks for all of the investing plans.
These non-registered investments can be less expensive than registered investments, or
can offer features like stable value investments that are very valuable, and therefore if
these vehicles are harder to access, participants are the ones who are harmed.
Foreign securities and American depository receipt (ADR) holdings: Income tax
treaties between the United States and foreign countries often reduce the tax
withholding rate assessed on income and/or capital gains earned on foreign securities
or ADRs when it is paid to a resident of the United States, including qualified
retirement plans. In order for plans to qualify for this relief, some custodians acting as
foreign withholding agents require a copy of the plan’s valid determination letter to
withhold at treaty-reduced rates. Other custodians and many treaty partners require the
IRS to certify that the person claiming such treaty benefits is a resident of the United
States for federal tax purposes. The IRS provides certification on Form 6166 and a plan
can request certification using Form 8802. The Instructions for Form 8802 indicate that
an application made on behalf of a plan not subject to ERISA or not otherwise required
to file Form 5500 must include a copy of the plan’s determination letter as part the
application. If the applicant cannot provide a Form 5500 or determination letter, the
process is more involved: the applicant must provide evidence that it is entitled to
certification and provide a statement under penalty of perjury explaining why it does
not have a determination letter. This issue is particularly relevant for plans whose
custodians withhold at treaty-reduced rates based on the plan’s favorable determination letter and for plans that are not required to file Form 5500 but hold foreign
investments. In addition, it is important to note that certain foreign countries have
statutory exemptions for plan investors and require a valid determination letter to
qualify. These exemptions are not treaty based and are intended to attract tax exempt
investors by offering lower tax rates on their returns. Plans would not be able to take
advantage of these incentives if they cannot provide a valid determination letter to
evidence their exempt status.
2

See Investment Company Act of 1940, § 3(c)(11) (“Any employee’s stock bonus, pension, or profitsharing trust which meets the requirements for qualification under section 401 of the Internal Revenue
Code of 1986”).
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Audited financials: Almost all plans with 100 participants or more must be audited
annually. An audit will, of course, include a statement as to whether the plan is taxqualified. In fact, the Department of Labor’s recent report on plan audits noted that not
requesting a determination letter as part of an audit is a “major” unacceptable finding.3
If there is no current determination letter, an auditor will presumably need another way
to test compliance of the plan document, which could require an expensive opinion
from the company’s counsel. This will significantly increase the cost and time associated
with a plan audit.
Rollovers: Accepting a rollover without adequate procedures puts the accepting
plan at significant risk of its own disqualification. Some plan administrators require a
determination letter to accept a rollover from another plan. Even if a determination
letter is not required, since most plans have them, the risk of accepting rollovers is
relatively low. But when no plan can obtain an updated determination letter, the risk of
accepting a rollover from another plan is increased significantly. Plan sponsors may
decide to no longer accept rollovers from other plans.
Bankruptcy protection: The Bankruptcy Code provides special protection for assets
held in a qualified plan that has obtained a favorable determination letter.4 While a
favorable determination letter is not required for the debtor/participant to obtain an
exemption from the bankruptcy estate, the process is more complicated, requiring a
demonstration by the debtor that plan benefits are held in a plan in substantial
compliance with the Code. This means more cost imposed on precisely those
participants least able to bear that cost.
EPCRS: The determination letter system is intertwined with the Employee Plans
Compliance Resolution System (“EPCRS’). In a number of cases, EPCRS requires the
submission of a determination letter application. Further, EPCRS itself recognizes that a
current determination letter is evidence of an attention to compliance: generally only
plans with a favorable determination letter may correct significant operational failures.5
Lack of availability of legal opinion: Some of the above issues may be partially
addressed if a plan sponsor is able to obtain a legal opinion. But it is far from clear that
law firms will be willing to issue a legal opinion regarding the qualification of a plan,
given that Code subsection 401(a) itself has 37 separate paragraphs, many incorporating
3
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complex rules in other sections of the Code. Tax opinions are typically issued only on
narrowly and specifically defined issues, and only at significant expense. It is not clear
to the Council’s members that legal opinions can fill in the gap that will be left by the
elimination of the determination letter program.
NEED FOR COORDINATED RESPONSE BY TREASURY AND THE SERVICE
If the Service, despite the clear downsides to regulatory oversight and plan
administration, decides to move forward, the elimination of the determination letters
for individually designed plans after initial qualification will require a coordinated
response to the regulations and guidance that apply to qualified retirement plans.6 The
Service, in conjunction with the Department of the Treasury, will need to take on a
project to determine the proposed changes’ impact on all of the regulations, revenue
procedures, and other rules upon which plans rely for ensuring tax qualification. We
recommend the following steps and changes:
Rethinking the Service’s unbending view of plan document failures: Based solely
on a statement in Code section 401(a) that a qualified plan be in “writing,” and must
“provide” certain rules, the Service has taken the inflexible view that a trust associated
with a qualified plan is completely disqualified if the plan’s written terms fail at any
time to exactly meet every single requirement in section 401(a) and all other
accompanying requirements. This is true even if the plan is administered at all times in
compliance with the Code’s requirements. But this view is not compelled by the statute,
and EPCRS represented a leap forward in providing broad and appropriate relief from
disqualification. We believe there is room for a flexible approach to the formal plan
document requirement.
Modify Audit CAP penalty and make other EPCRS changes: If a plan document
error is discovered on audit, it can be corrected under EPCRS using the Audit CAP
program. But the possible penalty is draconian. It begins with calculating the
“Maximum Payment Amount,” which is essentially the maximum tax that could be
collected if the Service collected tax on the trust, on the employer for loss of deductions,
and on every participant, including tax on any distribution rolled over to other plans or
IRAs, plus all the interest and penalties that might apply. EPCRS provides that Audit
CAP penalties will be a “negotiated percentage” of the amount and “will not be
excessive and will bear a reasonable relationship to the nature, extent, and severity of
the failures,”7 but the massive amounts involved mean Audit CAP is a process that no
plan sponsor ever wants to face. Audit CAP’s penalties do their job – encourage use of
6

This need for major adjustments to the rules governing qualified plans will take an investment of
resources that may significant diminish any value the Service gains from curtailing the determination
letter program.
7

Rev. Proc. 2013-12 § 14.01.

6

the determination letter program. But without a determination letter program, the
threat of an audit and Audit CAP penalty will loom over every plan.
We recommend that the Service revise the Audit CAP penalties so that, when an
ordinary plan document failure is involved, a penalty structure similar to VCP applies.
In other words, a plan document error could be corrected on audit with a maximum
penalty based on the size of the plan. These rules could, of course, have an exception
allowing the Service to disqualify a plan in cases of deliberate or egregious evasion of
the qualification requirements.
Alternatively, if a routine plan document error is discovered on audit, the Service
could direct the employer to submit the error for correction under VCP, possibly with
an enhanced penalty to encourage the voluntary correction of errors (particularly
failure to timely adopt required amendments).
Finally, a variety of other changes will be necessary for EPCRS. For example, we
urge the Service to consider expanding the ability of plans to make retroactive
amendments through self-correction.
Offer determination letters for significant plan amendments: Many amendments
to plans are routine changes to reflect changes in the law or adjustments in
administrative procedures. But some amendments are critical to the plan and its benefit.
Announcement 2015-19 states that Treasury and the Service intend to issue
determination letters in “certain other limited circumstances that will be determined by
Treasury and the IRS.” We offer the following suggestions along these lines, but we
caution that this list may need to be expanded as plan sponsors come to terms with the
new paradigm:


A determination letter should be available when two plans merge. This is
critical in the contexts of corporate acquisitions. Without the possibility of
a determination letter, a company that acquires another entity with a
smaller plan will be under significant pressure to terminate the plan,
which is not in participants’ best interest.



A determination letter should be available for conversions of plan type.
Many defined benefit plans have in recent years modified their benefit
structure. A cash balance plan conversion is the most common example,
but there are others. Congress created specific (and complex) rules for hybrid plan conversions in the Pension Protection Act. These conversions
have been critical in allowing employers to continue to maintain their defined benefit plans. Faced with the choice of freezing a defined benefit
plan or converting the formula without any protection for the plan, many
employers will simply freeze the plan.
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Offer private letter rulings regarding qualification issues: Currently, questions
regarding a plan’s qualification must be handled through the determination letter
program. A private letter ruling (PLR) from the Employee Plans Rulings and
Agreements office is not available for matters relating to plan qualification.8 The PLR
process is generally more expensive and involved, but some employers may have plan
amendments that are so important that they are willing to pay the fee associated with
the PLR program to obtain a ruling. The PLR need not consider all of the plan terms,
but could focus on only those provisions cited by the employer.
Remove the “expiration date” on determination letters: Determination letters
generally have an expiration date. We see no reason that this should be the case in the
absence of a cyclical remedial amendment period. We recommend that the Service
allow an employer to rely on a determination letter with respect to any law or
regulation that has not changed since the determination letter was issued. This would
allow for a more focused review by counsel or auditors reviewing a plan only on
amendments or changes in the law since the last determination letter.
Revise the remedial amendment period and eliminate “interim” amendments:
The current structure provides a staggered five-year remedial amendment period but
requires annual “interim” good faith amendments. The interim amendment process has
been somewhat of a burden on employers, but if it made sense at all, it only makes
sense if the employer can correct any errors when the plan is later submitted for
determination letter as part of the cycle. It no longer makes sense to require rapid
amendments. Instead, the Service should adopt a reasonable period for adoption of
amendments to reflect changes in the Code or regulations (or other guidance). As a
starting point, we recommend that plans receive a minimum of three years to amend a
plan, unless Congress specifically provides another deadline. Of course, this transition
period would only be applicable to the plan document itself; not plan operation.
Revisit the 401(b) regulations: The regulations under Code section 401(b) are
designed for a system in which plans can request determination letters.9 In connection
with the prior recommendation, we recommend that Treasury and IRS place on its
business plan a project to amend the regulation to provide for an extended remedial
amendment period both for disqualifying provisions and for required amendments
because of changes in law or regulation. In connection with reviewing the Code section
401(b) regulations, we urge Treasury and the Service to reconsider the definition of
“disqualifying provision,” as noted above.
Expand pre-approved plan program to offer more flexibility: The master &
prototype and volume submitter programs fill a critical role for many employers and
service providers. In recent years, the pre-approved plan program has been expanded
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to cover more plan types, including cash balance plans and ESOPs.10 Historically,
however, the Service has been reluctant to allow many kinds of plan designs in the preapproved program, under the theory that a plan design could always be submitted for
an individual determination letter. This has been particularly true with respect to the
nondiscrimination rules and plan designs regarding eligibility and benefit criteria. The
Service will need to be more flexible in the plan designs that it permits in the preapproved program.
The Service should also consider expanding the conditions under which a preapproved plan can be modified between review cycles without jeopardizing the
favorable opinion or advisory letter. For example, the pre-approved plan sponsor could
change investment or fiduciary provisions and have more flexibility for permissible
design-related changes.
Reopen applications on Form 5307 and allow review of modified pre-approved
plans: The Service has, in recent years, reduced the ability of a plan sponsor to receive a
determination letter based on a prototype plan. Form 5307 is still available for adopters
of modified volume submitter plans, for limited modifications that do not create an
individually designed plan. It is not clear whether Form 5307 will continue to be
available.
Many volume submitter plan documents include a superseding addendum where
the plan sponsor can list legacy benefits, rights or features that must be preserved. It is
critical that the Form 5307 continue to be available, and we encourage the Service to
expand the kinds of benefits and features that can be included in a superseding
addendum and still submitted under a Form 5307. The review by the Service, after all,
needs to focus only on those legacy or other features in the addendum. In fact, retaining
and expanding the Form 5307 program will help facilitate those employers that wish to
move to a volume submitter plan but must preserve some plan benefits or features.
In any event, we recommend the Service consider allowing employers that adopt
pre-approved plans, but make targeted changes to the plan document to suit their
needs or reflect a legacy feature that must be preserved, and submit a Form 5307 or
similar application for a targeted review. This would allow the Service to review just the
modifications, as the other plan terms would have been closely reviewed by the Service.
Provide for model amendments and allow incorporation by reference: The Service
will often publish model language for changes in the law. We urge the Service to make
this a standard procedure, and to allow a plan to be amended to simply incorporate that
language if the employer chooses to do so. The Service should take other opportunities
to allow incorporation by reference. A plan document that restates word-for-word a
regulation or IRS notice does not particularly aid in plan administration when the
10
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language can simply be incorporated. This may not work in all instances, but should be
available to simplify the amendment process and limit foot faults.
The Service will also need to continue offering a version of the “cumulative list” so
that employers and their counsel can focus on the changes that the Service has
concluded may require a plan amendment. The Service should consider other tools, like
checklists, that might assist employers in keeping their plans compliant. Use of such
checklists could serve as evidence of plan document compliance on audit and as the
basis of reduced penalties under EPCRS.
Provide transition relief for Cycle B, C, and D plans: Announcement 2015-19 states
that the Service will be allowing Cycle A and E plans to submit for a final determination
letter under the remedial amendment cycle. This leaves Cycle B, C, and D plans in a
transition period. The Service states that it will extend the remedial amendment period,
but currently this could be as early as December 31, 2017. We think more time is
needed, and we urge the Service to begin thinking as early as possible about an
extended remedial period beyond that contemplated by Treas. Reg. § 1.401(b)-1.
*

*

*

*

We look forward to discussing these issues as you move forward. Thank you for the
opportunity to provide our views and suggestions.
Sincerely,

Jan Jacobson
Senior Counsel, Retirement Policy
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