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By Susan Relland, Michael Lloyd, and
Marianna Dyson
The IRS released additional guidance
today in the form of additional Q&As
regarding the COBRA subsidy contained
in the American Recovery and
Reinvestment Act of 2009. Importantly,
the IRS verified its prior informal
statements that the amount of the COBRA
subsidy will be treated as arising on the
first day of the quarter in which it is
claimed. The IRS cautioned, however, that
employers must still make timely deposits
when the amount of the COBRA subsidy
does not exceed the required payroll
deposits for the quarter.
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In certain situations, the legislation
requires certain non-employers (i.e.,
multiemployer plans and insurers) to
provide the subsidy to involuntarily
terminated workers. Although
multiemployer plans and insurers are often
not the actual employer, the IRS stated
that the Form 941 is the appropriate form
to use to claim the COBRA subsidy.
Entities authorized to file annual payroll
tax returns (Forms 933 or 944) may use
such annual forms to claim the COBRA
credit.
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liability amounts reportable on Schedule B
should reflect only an employer’s
employment tax liability without offset for
the COBRA subsidy.
COBRA Subsidy Claims May Be Made
in Subsequent Quarters
Many employers have asked whether they
may claim the COBRA subsidy in
subsequent quarters to the quarter in
which a COBRA subsidy arises. The new
guidance permits employers to claim the
COBRA subsidy on the Form 941 for the
quarter in which it arises or on subsequent
Forms 941 within the same calendar year.
Nevertheless, an employer that reduces its
payroll tax deposits during a particular
quarter for the COBRA subsidy must
claim the credit for that subsidy in the
same quarter. If an employer fails to
timely claim a COBRA subsidy in the
quarter in which it arises, the employer
may alternatively amend its previously
filed Form 941 by filing the newly released
Form 941-X.
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The IRS again cautioned employers to
maintain documentation to support its
COBRA credits. The supporting
documents that employers must maintain
are listed in our prior alert and in the
Q&As.

Schedule B is used by semiweekly
depositors to report an employer’s payroll
tax liability for each pay period during the
quarter. The IRS confirmed that the
© Copyright 2009 Miller & Chevalier Chartered

page 2

The information contained in this
Alert is not intended as legal
advice or as an opinion on
specific facts. This information is
not intended to create, and
receipt of it does not constitute,
a lawyer-client relationship. For
more information about these
issues, please contact the
author(s) of this Alert or your
existing Miller & Chevalier
attorney contact. The invitation
to contact the Firm and its
attorneys is not to be
construed as a solicitation for
legal work. Any new attorneyclient relationship will be
confirmed in writing.
This Alert is protected by
copyright laws and treaties. You
may make a single copy for
personal use. You may make
copies for others, but not for
commercial purposes. If you
give a copy to anyone else, it
must be in its original, unmodified
form, and must include all
attributions of authorship,
copyright notices and republication notices. Except as described
above, it is unlawful to copy,
republish, redistribute, and/or
alter this Alert without prior
written consent of the copyright
holder.
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