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INTEREST OF THE AMERICAN BENEFITS COUNCIL
The American Benefits Council (the “Council”) is a broad-based non-profit
organization dedicated to protecting and fostering privately-sponsored employee
benefit plans. The Council’s approximately 270 members, including AEGON
USA, Inc., are primarily large U.S. employers that provide employee benefits to
active and retired workers. The Council’s membership also includes organizations
that provide services to employers of all sizes regarding their employee benefit
programs. Collectively, the Council’s members either directly sponsor or provide
services to retirement and health benefit plans covering more than 100 million
Americans.
The Council limits its amicus participation to cases that are of great
significance for its member companies. This is such a case. The Council has a
strong interest in this case because of its significance to employers and employees.
Under binding Eighth Circuit precedent discussed below, participants do not have
standing to bring suits alleging fiduciary breaches with respect to an overfunded
defined benefit plan. The rationale for this rule is straightforward: if a defined
benefit plan has sufficient assets to pay all promised benefits, participants’ interests
have not been harmed by any alleged breach.
Any rejection or narrowing of the eminently sensible Eighth Circuit rule
would have severely adverse effects on the defined benefit plan system. Plan
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sponsors, as fiduciaries, would be exposed to enormous additional liabilities and
litigation, further accelerating the decline of the defined benefit system. And the
same plan sponsors would face a major disincentive to contribute more to their
defined benefit plans than the minimum amount required. Thus, far more plans
would be underfunded, which would undermine the participants’ retirement
security and threaten the financial stability of the Pension Benefit Guaranty
Corporation.
For these reasons and others discussed herein, this case is of significant
interest to the Council and its member companies.
The Council respectfully submits to the Court this amicus curiae brief
pursuant to Federal Rule of Appellate Procedure 29(a). All parties have granted
consent to the filing of this amicus curiae brief.
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SUMMARY OF ARGUMENT
The issue before the Court is whether the district court was correct in
granting Defendants-Appellees’ motion for summary judgment with respect to
claims filed on behalf of the AEGON USA Pension Plan (the “Plan”). The district
court’s ruling should be affirmed, because the district court correctly applied the
binding precedent established by this Court in Harley v. Minnesota Mining &
Manufacturing Co., 284 F.3d 901 (8th Cir. 2002).
The district court correctly held that under Harley, Plaintiff-Appellant, a
participant in the Plan, lacked constitutional standing to sue on behalf of the Plan
for Plan losses and an injunction against alleged ongoing fiduciary actions because
the Plan was fully funded, and thus he suffered no injury in fact. Pursuant to
Article III of the Constitution, a plaintiff must show that he has suffered an injury
in fact in order to satisfy constitutional standing thresholds. U.S. Const. art. III.
Also, the district court correctly applied Harley precedent with regard to
prudential standing, exercising judicial self-restraint to hold that PlaintiffAppellant did not have prudential standing to bring suit on behalf of the Plan. In
Harley, this Court stated that the primary purpose of the Employee Retirement
Income Security Act of 1974, as amended (“ERISA”), 29 U.S.C. § 1001 et seq., is
“‘the protection of individual pension rights,’” and because the plaintiffs’
individual pension rights were not affected by plan losses, ERISA’s purposes
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would not be furthered by granting standing. Harley, 284 F.3d at 909 (quoting
H.R. Rep. No. 93-533 (1974), as reprinted in 1974 U.S.C.C.A.N. 4639, 4639. In
the instant case, Plaintiff-Appellant’s individual pension rights were not affected
by the alleged breaches, and so ERISA’s purpose would not be furthered by
granting standing.
In addition to urging affirmance based on binding precedent, the Council
believes that, without any rejection or narrowing of Harley, there are enormous
incentives for fiduciaries to comply with the law, and great deterrents against any
violations. The Council also believes that any rejection or narrowing of Harley
would negatively affect the defined benefit retirement system for a number of
reasons. If the Court breaks with the rule it established in Harley, employers will
be far less likely to fund pension plans beyond the minimum funding requirements.
This is because larger contributions will expose employers to greater liabilities
under ERISA, liabilities that they may have to pay in an enormous lump sum. The
spectre of such potential liabilities is very disruptive for business planning.
Accordingly, a rejection or narrowing of Harley would lead to less well-funded
plans. That in turn could result in harm to participants and to the already-stressed
Pension Benefit Guaranty Corporation (“PBGC”). Further, exposing employers to
greater liabilities and litigation with respect to defined benefit plans will likely
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accelerate the decline of such plans without any justification, since the litigation
will not be based on any harm done.
In short, the legal and retirement environment would be very well served by
following the sound precedent established by Harley.

5

ARGUMENT
The employee benefit plan involved in this case is a defined benefit pension
plan. Defined benefit plans, unlike defined contribution plans (also referred to as
individual account plans), provide benefits to employees from a pool of assets,
from which an employee is entitled to receive fixed, periodic payments upon
retirement. Sponsoring employers of defined benefit pension plans are responsible
for funding plan benefits. Employers, not employees, bear investment risk with
respect to the plan’s assets.
When the value of a defined benefit plan’s assets is less than the present
value of the plan’s liabilities, the law requires that the sponsoring employer make
contributions to the plan sufficient to amortize the shortfall over seven years. See
26 U.S.C. § 430(c); 29 U.S.C. § 1083(c).1 The law also allows sponsoring
employers to create a “funding cushion” by making contributions to plans in
excess of the legally required contributions. See 26 U.S.C. § 404(o). Any surplus
assets created by such additional contributions (or by favorable investment or
actuarial experience) provide the contributing employer with a funding cushion so
that short-term fluctuations in asset values or plan liabilities do not give rise to a

These citations are to the new rules governing the funding of defined benefit
plans, which are generally effective starting in 2008.
1
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funding obligation. The surplus assets, however, are, by definition, surplus that is
not needed to provide benefits to participants.
The decision below correctly granted summary judgment against PlaintiffAppellant by holding that he has neither constitutional nor prudential standing to
sue on behalf of the Plan under section 502(a)(2) of the Employee Retirement
Income Security Act of 1974, as amended (“ERISA”), 29 U.S.C. § 1132(a)(2). See
McCullough v. AEGON USA, Inc., 521 F. Supp. 2d 879, 880-84 (N.D. Iowa 2007).
His benefits under the Plan were not adversely affected as a result of the alleged
prohibited transactions and breaches of fiduciary duty, because the Plan continued
to have assets in excess of the amount needed to pay all promised benefits. Thus,
under this Court’s decision in Harley, Plaintiff-Appellant has no standing to bring
this action. Plaintiff-Appellant urges this court to, in effect, reject Harley or
distinguish it in such artificial ways as to render it of little effect. As a matter of
jurisprudence, that is clearly not the right thing to do. Moreover, as discussed
further below, any rejection or narrowing of Harley could have dramatically
adverse effects on the defined benefit plan system and its participants.
I. The principles of standing established by this Court in Harley are
binding precedent. Under these principles, Plaintiff-Appellant has
neither constitutional nor prudential standing to bring suit on behalf of
the Plan.
In Harley, this Court ruled that the plaintiffs, as participants in an
overfunded defined benefit plan, did not have standing under ERISA to recover, on
7

behalf of the plan, certain investment losses. Harley, 284 F.3d at 905-09. The
Court ruled that the plaintiffs failed to show that they had constitutional and
prudential standing. Id. at 906. See also Elk Grove Unified Sch. Dist. v. Newdow,
542 U.S. 1, 11-12 (2004).
First, pursuant to Article III of the Constitution, a plaintiff must show that he
has suffered an injury in fact in order to satisfy constitutional standing thresholds.
See, e.g., Harley, 284 F.3d at 906; Lujan v. Defenders of Wildlife, 504 U.S. 555,
558 (1992). The case or controversy requirement of Article III bars participants
and beneficiaries who have not suffered an injury in fact from bringing suit under
ERISA on behalf of a plan. See Elk Grove, 542 U.S. at 11-12. This Court ruled that
because of the fully-funded status of the plan, the plaintiffs’ interests in the defined
benefit plan were not affected by the investment losses, and thus the plaintiffs
suffered no injury in fact. Harley, 284 F.3d at 909. Accordingly, the plaintiffs
lacked constitutional standing to bring suit on behalf of the plan. Id.
Second, this Court held that prudential principles also counseled against the
plaintiffs having standing to bring suit on behalf of the plan. See Harley, 284 F.3d
at 907. See also Elk Grove, 542 U.S. at 12 (“prudential standing encompasses ‘the
general prohibition on a litigant’s raising another person’s legal rights, the rule
barring adjudication of generalized grievances more appropriately addressed in the
representative branches, and the requirement that a plaintiff’s complaint fall within
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the zone of interests protected by the law invoked’” (quoting Allen v. Wright, 468
U.S. 737, 751 (1984))). This Court has stated that the primary purpose of ERISA is
to protect individual pension rights, and because the plaintiffs’ individual pension
rights were not affected by plan losses, ERISA’s purposes would not be furthered
by granting standing. Harley, 284 F.3d at 907.
In this case, the district court’s grant of summary judgment should be
affirmed because Plaintiff-Appellant has failed to show that he has constitutional
and prudential standing to bring a claim under the analysis that this Court
enunciated in Harley. The Council strongly believes that a contrary finding in
support of Plaintiff-Appellant’s position would significantly hurt the defined
benefit retirement system as a whole, for the reasons discussed below.
II. The availability of fiduciary enforcement mechanisms is not lacking
with regard to defined benefit plans. Very significant enforcement
mechanisms are available to monitor fiduciary actions.
Plaintiff-Appellant argues that denying him standing to sue will mean that
“fiduciaries to fully-funded plans have a license to steal.” Pl.-Appellant’s Brief at
47. This is pure and disturbing hyperbole. First, if a plan sponsor uses plan assets
in any way to benefit itself, it will have violated the exclusive benefit rule
contained in section 401(a) of the Internal Revenue Code of 1986, as amended
(“Code”). See 26 U.S.C. § 401(a). Violation of this bedrock Code rule would
subject the plan to disqualification under the Code, which can result in taxation of
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plan earnings, denial of employer deductions for plan contributions, and taxation of
employees. The cost to a large employer could be in the hundreds of millions – or
even billions – of dollars.
Clearly, plan disqualification is not a common occurrence. But that does not
undermine the effectiveness of the threat. Moreover, the emergence of the
Employee Plans Compliance Resolution System (“EPCRS”) has made the threat
far more real. See Rev. Proc. 2006-27, 2006-1 C.B. 945. In the face of a
qualification violation, the Internal Revenue Service (“IRS”) is no longer forced to
choose between doing nothing or applying the ultimate sanction of plan
disqualification. The IRS can impose tailored sanctions, which can be huge,
especially where a fiduciary has been dealing with plan assets in his or her own
interest. See id.
With respect to prohibited transactions, the IRS may apply the severe
penalties set forth in Code section 4975. 26 U.S.C. § 4975. Under Code section
4975, “disqualified persons” can be subject to a 15% tax on the amount involved
for each year during the “taxable period,” which can extend for years. Id.
Obviously, if the amount involved in a prohibited transaction is material, a tax
equal to 15% of that amount multiplied by the years involved can be a large
penalty that can serve as a very effective deterrent.
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Second, parties other than participants have standing to bring lawsuits on
behalf of a plan under ERISA section 502(a)(2), 29 U.S.C. § 1132(a)(2), namely,
the Secretary of Labor (“Secretary”) and other plan fiduciaries. The Secretary and
plan participants, beneficiaries, and fiduciaries may sue “for appropriate relief
under [29 U.S.C. §] 1109.” 29 U.S.C. § 1132(a)(2). Concern has been expressed
that this is insufficient: the Secretary of Labor does not have the resources to
litigate all alleged breaches. This response reflects a fundamental
misunderstanding of our legal system. Our legal system is not structured in the
contemplation that lawsuits will be the mechanism by which all wrongs are
righted. If that were the case, our courts would be so overwhelmed as to be
paralyzed. Our legal system is premised on self-monitoring by companies and
individuals that deeply want to avoid the enormous cost, disruption, and loss to
reputation that comes with lawsuits. The Secretary obviously cannot sue every
wrongdoer, but the threat of such a suit by the Secretary (or by an independent
fiduciary) is a powerful incentive to comply. That is exactly how our tax laws
work, and Plaintiff-Appellant would certainly not characterize our tax system as a
license to steal from the government.
III. Exposing employers to greater liabilities with respect to defined benefit
plans will only accelerate the decline of such plans.
Rejecting or narrowing Harley is not only unnecessary, it could also be quite
harmful to the defined benefit plan system. Rejecting or narrowing Harley would
11

expose a whole set of additional plan sponsors to troublesome litigation and the
potential for large liabilities. Whether any claims have merit or not, potential
liabilities must be taken seriously.
It is important to put the above-described possible expansion of potential
liabilities into context. Over the past twenty years, there has been a marked decline
in the sponsorship of defined benefit plans. See U.S. Dep’t. of Labor Employee
Benefits Sec. Admin., Private Pension Plan Bulletin Historical Tables 1 tbl.1 (Feb.
2008) (indicating that the number of defined benefit plans has decreased from
170,172 in 1985 to 47,614 in 2005). Two of the main issues cited by our members
for this decline have been (1) unpredictability of funding obligations, and (2)
exposure to large potential liabilities. If Harley were to be rejected or narrowed,
both problems would be exacerbated, likely resulting in an acceleration of the
decline of defined benefit plans.
Companies need cost predictability in order to make business plans. In this
context, the problem with defined benefit plans has not been the aggregate cost of
funding such plans, but rather the unpredictability of the funding obligation from
year to year. See The Administration’s Proposal for Single-Employer Pension
Funding Reform: Hearing Before the Subcomm. on Select Revenue Measures of
the H. Comm. on Ways & Means, 109th Cong. 72 (2005) (statement of Henry
Eickelberg, Staff Vice President for Human Capital Processes, General Dynamics
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Corporation (citing “volatile and unpredictable funding obligations” as a “primary
culprit” with respect to companies’ decisions to freeze defined benefit plans)). If
more companies are exposed to enormous potential liabilities payable all at once,
that is the ultimate unpredictability. Companies facing this type of unpredictability
will likely accelerate their departure from the system.
To address unpredictable costs and increased potential liabilities, companies
often feel the need to create reserves that are not intended to be used for other
business purposes. The “inability” to use those resources to address business needs
is a severe problem, especially in troubled economic times. The “easy” answer to
this problem with respect to defined benefit plans is to cease providing such a plan.
Defined benefit plans play a crucial role in providing millions of Americans
with retirement security. Unlike a 401(k) plan, employees generally earn a benefit
under a defined benefit plan without regard to whether they contribute to the plan
or not. Thus, all employees receive a benefit, not just those who make a
contribution. In addition, defined benefit plans offer guaranteed income for life,
not just a sum of money, so there is no risk of a retiree outliving his or her
retirement savings. If defined benefit plans decline further, those beneficial aspects
go with them.
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IV. If the Court does not follow the precedent it established in Harley, then
sponsoring employers will be much less likely to fund pension plans
beyond the minimum funding requirements, which could have very
adverse effects on the defined benefit retirement system.
If this Court breaks with the rule it established in Harley, whereby
participants in overfunded defined benefit plans do not suffer “cognizable harm” as
a result of a loss absorbed by the plan’s surplus, then employers will be much less
likely to fund pension plans beyond the minimum funding requirements, as often
occurs today. Harley, 284 F.3d at 906 (quoting Harley v. Minn. Mining & Mfg.
Co., 42 F. Supp. 2d 898, 912 (D. Minn. 1999)). Such a break with precedent would
have damaging effects on the funded status of plans and would result in far more
underfunded plans.
Such a rule would have a detrimental effect on employers’ incentives to
overfund defined benefit pension plans for two primary reasons. First, any excess
money held in a plan would simply expose a sponsoring employer to greater
liability. Second, if a sponsoring employer does become subject to liability as a
result of retaining surplus funding in a defined benefit plan, it would have to pay a
massive sum immediately.
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A. Additional money in the plan would simply expose a sponsoring
employer to greater liability, thus leading the employer to hold
money outside of the plan.
Under the rule proposed by Plaintiff-Appellant, a sponsoring employer
would be subjected to greater liability as a consequence of funding a plan to an
extent greater than its minimum required funding obligations.
Congress enacted ERISA’s minimum funding standards to ensure that when
workers retire, the money will be there to pay their promised benefits. Nachman
Corp. v. Pension Benefit Guar. Corp. 446 U.S. 359, 375-76 (1980). Under current
law, an employer is only obligated to adhere to specified minimum funding
obligations. See generally 29 U.S.C. §§ 1082, 1083; 26 U.S.C. §§ 412, 430.
However, employers are permitted to pay more into defined benefit plans than the
minimum that the law requires. See 26 U.S.C. § 404(o). As noted above, the law
requires that the excess of plan liabilities over plan assets be amortized over seven
years. Thus, without additional contributions not required by law, underfunded
plans will remain underfunded for seven years (barring changes, such as with
respect to interest rates or investment return). During this seven-year period,
participants’ benefits would be at risk, raising concerns as discussed further below.
Under the rule supported by Plaintiff-Appellant, employers would have less
incentive to make additional contributions to a defined benefit plan. Today,
employers weigh a variety of factors in determining whether to contribute more
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than the minimum amount required. Petitioner-Appellant’s rule would be a very
material factor weighing against making additional contributions. Assets held
within the plan would be subject to ERISA litigation from handfuls of disgruntled
former employees; assets held outside the plan would not be subject to such risks.
Why contribute more to the plan and expose more company assets to such
litigation? Why not hold the assets in a reserve account and invest it in a taxefficient manner, thereby avoiding exposure to ERISA litigation? Such a reserve
would not only avoid litigation risks, but it would also be available to pay for other
needs, providing employers with flexibility not available with respect to plan
assets.
In short, it is clear that if Plaintiff-Appellant prevails in his appeal, defined
benefit plans will be far more likely to be underfunded in the future. This will have
adverse effects, discussed below.
B. If a sponsoring employer becomes subject to liability as a result of
overfunding its defined benefit plan, it would have to pay a
staggering sum.
There is another reason that Plaintiff-Appellant’s proposed rule would
discourage employers from making additional contributions to their plans. Any
liability owed to a plan would be due immediately. Such a liability could be
enormous, since large company defined benefit plans generally have several billion
dollars or more (much more in many cases) in assets. From a business perspective,
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it is untenable to be exposed to immediate liabilities of that magnitude. Recent
pension reform legislation – the Pension Protection Act of 2006 – was intended to
address the underfunding problem in a dramatic way. See generally Pension
Protection Act of 2006, Pub. L. No. 109-280, 120 Stat. 780 (codified as amended
in scattered sections of 26 U.S.C. and 29 U.S.C.). But that legislation only required
funding shortfalls and subsequent losses to be amortized over seven years. See 29
U.S.C. § 1083(c); 26 U.S.C. § 430(c). Because of business realities, requiring
immediate funding of shortfalls or losses was never considered.
If companies are faced with the possibility of enormous immediate liability,
it would be prudent for them to minimize that exposure by making only
contributions required by law. As discussed above, additional amounts can be held
in a reserve outside the plan, again leading to far more underfunding of plans.
C. Plaintiff-Appellant’s proposed rule would only serve to harm
defined benefit plan participants in the long run.
If defined benefit plans are more commonly underfunded, almost everyone
suffers. Participants suffer because there may not be sufficient assets to provide
their benefits. Some companies may not set up reserve accounts to pay for the
underfunding. Other companies facing economic difficulties may use those reserve
assets for other purposes. Even if not so used, assets held in reserve accounts
outside the plan are subject to the employer’s general creditors. Thus, in the case of
a company bankruptcy, those assets are available to creditors.
17

In short, if an employer goes bankrupt, there may not be enough assets
available to make up for the underfunding. When a company with an underfunded
plan goes bankrupt, generally the plan is turned over to the Pension Benefit
Guaranty Corporation (“PBGC”), a federal corporation created by ERISA, 29
U.S.C. § 1032, which “insures” pension benefits, but only up to a limit of $51,750
in 2008. See Press Release, Pension Benefit Guar. Corp., PBGC Announces
Maximum Insurance Benefit for 2008 (Oct. 30, 2007), available at
http://www.pbgc.gov/media/news-archive/news-releases/2007/pr08-07.html.
Therefore, longtime plan participants who have accumulated a significant nest egg
and may be relying upon benefit payments in retirement could suddenly have a
much smaller amount to fall back on.
In addition to harming participants, this situation would also harm the
PBGC. As of September 30, 2007, the PBGC reported a deficit of more than $14
billion. 2007 Pension Benefit Guar. Corp. Ann. Rep. 7. Termination of additional
underfunded plans would add to that reported deficit. Since the PBGC is not
backed by the full faith and credit of the federal government, a material increase in
the PBGC deficit could lead to a general tax increase and/or an increase in the
premiums that the PBGC charges ongoing plans that it insures. See The Funding
Challenge: Keeping Defined Benefit Pension Plans: Hearing Before the S. Comm.
on Finance, 108th Cong. 6 (2003) (statement of Steven A. Kandarian, Executive
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Director, Pension Benefit Guaranty Corporation (stating that “Congress can enact a
large, across-the-board premium increase, a change that seems unfair to companies
with well-funded plans that are already subsidizing the system”)).
V. The judicial system as a whole should exercise self-restraint with
regard to “fishing expeditions” to avoid unnecessary overburdening.
If the judicial system does not create boundaries in terms of the plaintiffs
who have standing to bring suit against plan fiduciaries, it will become even more
overburdened than it is now. In the past two years, plaintiffs’ firms have filed a
deluge of lawsuits against 401(k) plan sponsors and plan service providers. See,
e.g., Kathy M. Kristof, Suits Claim Excessive 401(k) Fees at 7 Firms, L.A. Times,
Sept. 26, 2006, at C1; Tom Lauricella, Fidelity is Sued Over 401(k) Fees;
Proposed Class Action Aims at Disclosure Practices Regarding Revenue Sharing,
Wall St. J., Dec. 14, 2006, at C13; Tom Lauricella, ING Group Is Sued Over
Funds; Fees; Retirement Plans’ ‘Revenue Sharing’ Is Called Kickback, Wall St. J.,
Jan. 11, 2007, at C17.
A substantial majority of these lawsuits have been filed by a handful of
plaintiffs’ firms, and many of the complaints contain substantially similar, if not
identical, allegations. See, e.g., Second Amended Complaint, at ¶ 84, Hecker v.
Deere & Co., 496 F. Supp. 2d 967 (W.D. Wis. 2007) (No. 06-C-0719-S);
Complaint, at ¶ 80, Renfro v. Unisys Corp., No. 2:07-cv-02098-BWK (E.D. Pa.
Dec. 28, 2006) (formerly No. 2:06-cv-08268-FMC-FFM (C.D. Cal.)) (each
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containing the following passage: “participants and beneficiaries of the [p]lans
have been charged fees and expenses that include monies with which to make
[r]evenue [s]haring payments”). See also Complaint, at ¶ 79, Kennedy v. ABB, Inc.,
No. 2:06-cv-04305-NKL (W.D. Mo. Dec. 29, 2006); Complaint, at § 103, Taylor v.
United Tech. Corp., No. 3:06-cv-01494 (D. Conn. Sept. 22, 2006); Complaint, at ¶
86, Abbott v. Lockheed Martin Corp., No. 06-701-MJR (S.D. Ill. Sept. 11, 2006)
(each containing a similar passage to the one contained in the Deere and Renfro
complaints). It appears to us that in most of these cases, plaintiffs’ firms are simply
going on a fishing expedition, hoping to stumble upon something worth their while
through the discovery process, at great cost to the defendant employer. Such
lawsuits are apt to cause great disruption not only for the companies named as
defendants therein, but also for the judicial system that must administer and
differentiate between legitimate and frivolous claims.
If the Court does not affirm the district court’s decision and apply the
principles of Harley, the same thing that has happened recently with respect to
401(k) plans could well happen with respect to defined benefit plans – we could
see a proliferation of lawsuits with “boilerplate” allegations, brought in the hope of
a settlement or of finding something unexpected in the discovery process. The
judicial system could be greatly burdened, and companies would have yet another
reason to leave the defined benefit plan system.
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Where participants allege harm to themselves, our legal system can and
should be engaged to determine if those allegations are true. But where there is no
harm at all, the burdens described above on the judicial system and on the defined
benefit plan system are clearly not justified. Where a defined benefit plan has more
than enough assets to satisfy all liabilities, no participant can have suffered an
injury. There are enough injuries that need to be righted by our legal system. There
is no reason to give access to the legal system to parties who have suffered no
harm.
In short, in Harley, this Court said it best:
The individual pension rights of plan participants and
beneficiaries are fully protected. Indeed, those rights
would if anything be adversely affected by subjecting the
plan and its fiduciaries to costly litigation brought by
parties who have suffered no loss . . . .
284 F.3d at 906.
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CONCLUSION
Based on the foregoing, the Council as Amicus Curiae respectfully urges the
Court to affirm the judgment of the district court and apply the principles that this
Court enunciated in Harley, namely that Plaintiff-Appellant has neither
constitutional nor prudential standing to bring a claim on behalf of the Plan to
recover Plan losses, because he has not suffered an injury in fact. Any other
conclusion would not only break from clear precedent, but would have severely
negative effects for the defined benefit plan system and the participants who rely
on that system for their retirement security.
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