plicable forms and instructions issued by
the Commissioner.
(ii) Related S corporations. A related
S corporation must provide to its shareholders certain information as required by
guidance and applicable forms and instructions issued by the Commissioner.
(f) Effective/applicability date. For
the applicability dates of this section, see
§1.108(i)–0T(b).

(g) Expiration date. This section expires on August 9, 2013.
PART 602—OMB CONTROL
NUMBERS UNDER THE PAPERWORK
REDUCTION ACT
Par. 3. The authority citation for part
602 continues to read as follows:
Authority: 26 U.S.C. 7805.

Par. 4. In §602.101, paragraph (b) is
amended by adding the following entry in
numerical order to the table to read as follows:
§602.101 OMB Control numbers.
*****
(b) * * *

CFR part or section where
identified and described
*****
1.108(i)–2T
*****

Current OMB
control No.
...........................................................

Steven T. Miller,
Deputy Commissioner for
Services and Enforcement.
Approved August 6, 2010.
Michael F. Mundaca,
Assistant Secretary of
the Treasury (Tax Policy).
(Filed by the Office of the Federal Register on August 11,
2010, 11:15 a.m., and published in the issue of the Federal
Register for August 13, 2010, 75 F.R. 49380)

Section 409A.—Inclusion in
Gross Income of Deferred
Compensation Under
Nonqualified Deferred
Compensation Plans
26 CFR 1.409A–3: Permissible payments.
The revenue ruling provides guidance, in the form
of examples, on what constitutes an unforeseeable
emergency distribution under section 457(b) of the
Code and section 1.457–6(c) of the regulations. The
revenue ruling also applies the same standards to distributions from a nonqualified deferred compensation
plan subject to section 409A. See Rev. Rul. 2010-27,
page 620.

Section 457.—Deferred
Compensation Plans
of State and Local
Governments and TaxExempt Organizations (Also
Section 409A—Inclusion in
Gross Income of Deferred
Compensation Under
Nonqualified Deferred
Compensation Plans)
26 CFR 1.457–6(c): Timing of distributions under
eligible plans.
(Also 26 CFR 1.409A–3: Permissible payments).

This ruling provides guidance, in the
form of examples, on what constitutes an
unforeseeable emergency distribution under section 457(b) of the Code and regulations section 1.457–6(c). The ruling also
applies the same standards to distributions
from a nonqualified deferred compensation plan subject to section 409A.

Rev. Rul. 2010–27
ISSUE
Whether a plan is permitted to make an
unforeseeable emergency distribution to a
participant under § 457(d)(1)(A)(iii) of the
Internal Revenue Code in the following
factual situations?
FACTS
State X maintains Plan Y, an eligible deferred compensation plan under § 457(b)
and § 1.457–2(f) of the Income Tax Regulations. Under the terms of Plan Y, a participant who has an unforeseeable emergency
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before retirement or other severance from
employment may request an unforeseeable
emergency distribution.
The provisions of Plan Y governing
unforeseeable emergency distributions are
substantially similar to Section 5.10 of
the Model Amendment contained in the
Appendix to Rev. Proc. 2004–56, 2004–2
C.B. 376. Specifically, an unforeseeable
emergency is defined in Plan Y as a severe financial hardship of the participant
resulting from any of the following: an
illness or accident of the participant, the
participant’s spouse, or the participant’s
dependent (as defined in § 152(a)); loss
of the participant’s property due to casualty (including the need to rebuild a
home following damage to a home not
otherwise covered by homeowner’s insurance, e.g., as a result of a natural disaster);
the need to pay for the funeral expenses
of the participant’s spouse or dependent
(as defined in § 152(a)); or other similar
extraordinary and unforeseeable circumstances arising as a result of events beyond
the control of the participant. The plan
document provides various examples of
an unforeseeable emergency, including
the imminent foreclosure of, or eviction
from, the participant’s primary residence.
The plan document states that, except as
otherwise specifically provided, neither
the purchase of a home nor the payment of
college tuition is an unforeseeable emergency.
The plan document limits the amount
of a distribution on account of an unforeseeable emergency to the extent that such
emergency is or may be relieved either:
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through reimbursement or compensation
from insurance or otherwise; by liquidation of the participant’s assets, to the extent the liquidation of such assets would
not itself cause severe financial hardship;
or by cessation of deferrals under Plan
Y. While distributions because of an unforeseeable emergency may not exceed the
amount reasonably necessary to satisfy the
emergency need, Plan Y allows any distribution to include the amount necessary
to pay any federal, state, or local income
taxes or penalties reasonably anticipated to
result from the distribution.
In each of the situations below, the plan
participant requests a distribution to pay
certain expenses, as well as an additional
amount to pay federal, state, or local income taxes that will result from the distribution, and the participant provides adequate documentation under the facts and
circumstances regarding the claimed expense, including the amount (if any) of insurance that will cover the expense and
that the participant has no other source of
funds to pay the expense.
Situation 1. Participant A requests
an unforeseeable emergency distribution
from Plan Y to pay for the cost of having A’s principal residence repaired after
significant water damage from a water
leak, that was discovered in the basement.
Participant A provides written estimates
of the repair cost.
Situation 2. Participant B requests
an unforeseeable emergency distribution
from Plan Y to pay for funeral expenses
for B’s adult son, who is not a dependent
(as defined in § 152(a)) of B. B provides
a bill from the funeral home that itemizes
the cost of the funeral expenses.
Situation 3. Participant C requests
an unforeseeable emergency distribution
from Plan Y to pay accumulated credit
card debt, which is not due to any events
that are extraordinary and unforeseeable
circumstances arising as a result of events
beyond the control of C.
LAW AND ANALYSIS
In order to be an eligible deferred compensation plan under § 457(b), a plan must
satisfy the distribution requirements of
§ 457(d). Section 457(d)(1)(A) allows
distributions to be made available only in
certain events, which include when the
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participant is faced with an unforeseeable
emergency.
An unforeseeable emergency is defined
in § 1.457–6(c)(2)(i) as a severe financial
hardship of the participant or beneficiary
resulting from: an illness or accident of
the participant or beneficiary, the participant’s or beneficiary’s spouse, or the
participant’s or beneficiary’s dependent
(as defined in § 152(a)); loss of the participant’s or beneficiary’s property due to
casualty (including the need to rebuild a
home following damage to a home not
otherwise covered by homeowner’s insurance, e.g., as a result of a natural disaster);
or other similar extraordinary and unforeseeable circumstances arising as a result
of events beyond the control of the participant or the beneficiary. For example, the
imminent foreclosure of or eviction from
the participant’s or beneficiary’s primary
residence may constitute an unforeseeable
emergency. In addition, the need to pay
for medical expenses, including non-refundable deductibles, as well as for the
cost of prescription drug medication, may
constitute an unforeseeable emergency.
Finally, the need to pay for the funeral
expenses of a spouse or a dependent (as
defined in § 152(a)) may also constitute an
unforeseeable emergency. However, the
purchase of a home and the payment of
college tuition are not considered unforeseeable emergencies.
Under § 1.457–6(c)(2)(ii), whether a
participant or beneficiary is faced with an
unforeseeable emergency permitting a distribution under § 457(d)(1)(A) is determined based on the relevant facts and circumstances of each case. In any case, however, a distribution on account of an unforeseeable emergency may not be made
to the extent that such emergency is or
may be relieved through reimbursement
or compensation from insurance or otherwise, by liquidation of the participant’s assets, to the extent the liquidation of such
assets would not itself cause severe financial hardship, or by cessation of deferrals
under the plan.
Under § 1.457–6(c)(2)(iii), a distribution due to an unforeseeable emergency
must be limited to the amount reasonably
necessary to satisfy the emergency need.
However, the distribution may include any
amount necessary to pay any federal, state,
or local income taxes or penalties reason-
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ably anticipated to result from the distribution.
A plan is not required to provide for distributions in all of the events permitted under § 457(d)(1)(A) in order to constitute
an eligible deferred compensation plan under § 457(b). Further, if a plan provides
for distributions due to an unforeseeable
emergency under § 457(d)(1)(A)(iii), it is
not required to include all of the events
for which distributions are permitted under
§ 457(d)(1)(A)(iii) and § 1.457–6(c)(2)(i).
Section 5.10 of the Model Amendment
published in the Appendix to Rev. Proc.
2004–56 provides for distributions under
all of the conditions for which unforeseeable emergency distributions are permitted
under the regulations, including not only a
number of specific examples but also any
other similar extraordinary and unforeseeable circumstances arising as a result of
events beyond the control of the participant or the beneficiary. The terms of Plan
Y are substantially the same as those in
Section 5.10 of the Model Amendment.
The facts in Situation 1 do not fit within
any of the specific examples that are listed
in § 1.457–6(c)(2)(i) or Plan Y as constituting an unforeseeable emergency. Nevertheless, § 1.457–6(c)(2)(i) and Plan Y
also authorize distribution in other similar
extraordinary and unforeseeable circumstances arising as a result of events beyond
the control of the participant. The need to
repair the principal residence because of
significant water damage, that is not covered by insurance is an extraordinary and
unforeseeable circumstance that arises as
a result of events beyond the control of the
participant and is substantially similar to
the need to pay for damage to a home as
a result of a natural disaster.
The facts in Situation 2 also do not fit
within any of the specific examples that are
listed in § 1.457–6(c)(2)(i) or Plan Y as
constituting an unforeseeable emergency.
The need to pay for funeral expenses of
a spouse or dependent is one of the examples that is listed in the regulation and
the plan document as constituting an unforeseeable emergency, but the facts in
Situation 2 involve the death of an adult
son who is not a dependent (as defined
in § 152(a)) of the participant. Nevertheless, § 1.457–6(c)(2)(i) and Plan Y also
authorize payment in other similar extraordinary and unforeseeable circumstances
arising as a result of events beyond the
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control of the participant. The need to pay
for the funeral expenses of a non-dependent adult son is an extraordinary and unforeseeable circumstance that arises as a
result of events beyond the control of the
participant and that is substantially similar
to the need to pay for the funeral expenses
of a dependent.
The facts in Situation 3 do not fit within
any of the specific examples set forth in
§ 1.457–6(c)(2)(i) or Plan Y as constituting
an unforeseeable emergency, nor do they
present facts indicating that an unforeseeable emergency circumstance has arisen as
a result of events beyond the control of the
participant.

emergency that complies with § 409A(a)
and § 1.409A–3(i)(3).
DRAFTING INFORMATION

SUPPLEMENTARY INFORMATION:
The principal author of this revenue ruling is Vernon S. Carter of the Office of
Division Counsel/Associate Chief Counsel (Tax Exempt & Government Entities).
For further information regarding this revenue ruling, contact Vernon S. Carter at
(202) 622–6060 (not a toll-free call).

APPLICATION OF ANALYSIS TO
PLANS SUBJECT TO § 409A
Section 409A(a) applies to amounts
deferred under a nonqualified deferred
compensation plan. If such a plan fails
to meet the requirements of § 409A(a),
all amounts deferred under the plan for
that taxable year and all previous taxable years are includible in income and
subject to additional taxes. As provided
in § 409A(a)(2)(A), one of the requirements of § 409A(a) is that the nonqualified deferred compensation plan provide
that amounts deferred under the plan are
payable only upon one or more of the
specified events listed in the statute, which
include the occurrence of an unforeseeable
emergency. Although a plan described
in § 457(b) is not subject to § 409A, the
definition of “unforeseeable emergency”
under § 1.409A–3(i)(3) is substantially
similar to the definition of “unforeseeable emergency” under § 1.457–6(c)(2)(i).
Accordingly, the principles and rulings
set forth in this revenue ruling apply to
an amount deferred under a nonqualified deferred compensation plan subject
to § 409A(a) that may be paid under the
terms of the plan upon the occurrence of
an event constituting an unforeseeable
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Background and Explanation of
Revisions

AGENCY: Internal Revenue Service
(IRS), Treasury.

This document contains final regulations amending the Income Tax Regulations (26 CFR part 1) under section 6411
relating to the computation and allowance
of the tentative carryback adjustment.
On August 24, 2007, temporary regulations (T.D. 9355, 2007–2 C.B. 577 [72 FR
48933]) and a notice of proposed rulemaking by cross-reference to temporary regulations (REG–118886–06, 2007–2 C.B.
591 [72 FR 48952]) were published in the
Federal Register. On October 4, 2007,
corrections to the temporary regulations
were published in the Federal Register
(72 FR 56619). Only one set of written comments responding to the notice of
proposed rulemaking was received, and
the same commenter was the sole speaker
at a public hearing on the notice of proposed rulemaking, which was held on February 5, 2008. After consideration of the
comments, the temporary regulations are
adopted without change by this Treasury
decision. The comments are discussed in
the preamble.

ACTION: Final regulations and removal
of temporary regulations.

Explanation of Provisions and
Summary of Comments

SUMMARY: This document contains final
regulations amending existing regulations
under section 6411 of the Internal Revenue Code (Code) relating to the computation and allowance of the tentative carryback adjustment. These regulations adopt
without change the rules of the temporary
regulations, which clarify that, for purposes of allowing a tentative adjustment,
the IRS may credit or reduce the tentative
adjustment by both assessed and certain
unassessed tax liabilities. These final regulations affect taxpayers that file an application for a tentative carryback allowance.

In general, section 6411(a) provides
that, in the case of certain loss or credit
carrybacks, a taxpayer may file an application for a tentative carryback adjustment
of the tax for a prior taxable year. Under
section 6411(b), any resulting decrease
in tax attributable to the carryback must
be credited against any tax or installment
“then due” from the taxpayer, or refunded
to the taxpayer. Existing regulations at
section 1.6411–3(d)(1)(iii) further provide
that the decrease in tax is first applied
against any unpaid amount of tax that is
“due and payable” on the date the decrease
is allowed.
These regulations amend existing regulations under section 6411 to clarify
the computation and allowance of the
tentative carryback adjustment. The tentative allowance is computed pursuant
to §1.6411–2 but applied pursuant to

Section 6411.—Tentative
Carryback and Refund
Adjustments

HOLDINGS
In Situation 1 and Situation 2, Plan Y is
permitted to provide unforeseeable emergency distributions to Participant A and
Participant B under § 457(d)(1)(A)(iii).
In Situation 3, Plan Y is not permitted to provide an unforeseeable emergency distribution to Participant C under
§ 457(d)(1)(A)(iii).

FOR
FURTHER
INFORMATION
CONTACT: Contact Elizabeth Mezheritsky
at (202) 622–3600 (not a toll-free number).

26 CFR 1.6411–2: Computation of tentative carryback adjustments.

T.D. 9499
DEPARTMENT OF THE
TREASURY
Internal Revenue Service
26 CFR Part 1
Clarification to Section 6411
Regulations

DATES: Effective Date: These regulations
are effective on August 24, 2010.
Applicability Date: These regulations
apply with respect to applications for tentative refund filed on or after August 24,
2010.
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