March 12, 2020
Oklahoma Department of Securities
City Place
204 North Robinson Avenue
Suite 400
Oklahoma City. OK 73102-7001
Re: Comments on Proposed Amendments to 660:11-7-42 Standards of Ethical Practice
Dear Sir or Madam:
On behalf of the American Benefits Council (“the Council”), I am writing to provide
comments on the proposed amendments to 660:11-7-42, Standards of Ethical Practice.
The Council’s approximately 400 members are primarily large, multistate U.S.
employers that sponsor benefit plans for active and retired workers and their families.
The Council’s membership also includes organizations that offer employee benefit
services to employers of all sizes. Collectively, the Council’s members directly sponsor
or provide services to employee benefit plans covering virtually every American who
participates in an employer-sponsored benefit program.
The proposal would appear to apply to ERISA plans. It is true that the Oklahoma
Uniform Securities Act defines the term “security” to exclude “an interest in a
contributory or noncontributory pension or welfare plan subject to the Employee
Retirement Income Security Act of 1974.” (Okla. Stat. Ann. tit. 71, § 1-102.32.c.)
However, although this exclusion may operate to exempt certain interactions involving
ERISA-covered plans, it does not create a blanket exception for ERISA-covered plans.
The proposed rule applies to investment advisers and investment adviser
representatives (IARs) based on their status as investment advisers and IARs. The rule
generally says that investment advisers and IARs owe their clients a fiduciary duty,
period. In this regard, the rule is potentially very broad and it does not narrow the
proposed duty to exclude advice regarding non-securities or ERISA plans. For example,
the proposed duty of care and duty of loyalty are not limited to securities or non-ERISA
plans. The proposal states that there is a presumed fiduciary breach if an investment
adviser or representative recommends “any investment strategy” and the

recommendation is made in connection with any sales contest, implied or express quota
requirement or other special incentive program. A reasonable interpretation of the term
“recommended investment strategy” could easily include an investment strategy that
includes a recommendation regarding an ERISA plan.
Over the last several years, there has been a broad public policy discussion about the
fiduciary status and obligations of financial professionals providing investment advice.
With the issue moving to the state legislatures and regulators, we are concerned that
state action on this matter could quickly evolve into a major threat to the workability of
employee benefit plans maintained by large multi-state plan sponsors because different
states’ rules will inevitably adopt standards different from each other and different
from the federal standards imposed through ERISA.
ERISA explicitly protects employee benefit plans from this type of disruption.
ERISA Section 514 states that, except as otherwise provided by law, ERISA “shall
supersede any and all State laws insofar as they may now or hereafter relate to any
employee benefit plan.” This express and powerful preemption language reflects
Congress’ unambiguous intent for the federal government to regulate all matters
relating to employer-sponsored retirement plans, including any fiduciary standards
triggered by the provision of investment advice. ERISA defines who is a fiduciary,
details that applicable standard of care and creates its own enforcement mechanisms
through DOL, the IRS and federal courts. States cannot add any new or additional
requirements to that comprehensive system if their rules “relate to” an employee
benefit plan.
As the Supreme Court has repeatedly affirmed, ERISA preempts state laws that
have an “impermissible connection with ERISA plans,” which has been interpreted to
mean any “state law that governs a central matter of plan administration or interferes
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with nationally uniform plan administration.” This includes any state regulation
purporting to define when a fiduciary relationship exists.
ERISA’s “savings clause,” under which preemption does not apply to state laws
regulating insurance, banking or securities, would not prevent preemption. The case
law on ERISA’s savings clause interprets it very narrowly. In the case of insurance, the
Supreme Court has explained that the savings clause is not applicable unless a state law
is (1) “specifically directed toward” the regulation of insurance and (2) the state law
“substantially affect[s] the risk pooling arrangement between the insurer and the
insured. 2 Thus, the insurance carve-out from ERISA preemption would not extend to
protect state rules seeking to regulate advice regarding insurance products that relate to
an ERISA-covered plan because any such regulation would not affect the risk pooling
arrangement between the insured and the insurer.
1

Gobeille v. Liberty Mut. Ins. Co., 136 S. Ct. 936, 943 (2016) (internal quotations and citations omitted).

2

Kentucky Association of Health Plans, Inc. v. Miller, 538 U.S. 329, 334 (2003).

2

Applying similar logic to the carve-out for securities and banking regulation, it is
difficult to argue that ERISA’s savings clause would protect the proposal. This is
because the kind of rules envisioned by the proposal focus on the provision of
investment advice, rather than the regulation of insurance, banking or securities.
If not for ERISA’s strong federal preemption provisions, the state-by-state regulation
of employee benefit plan fiduciaries would cause untold disruption to national or
regional plans that today operate uniformly. The state rules will inevitably be different.
In some cases, this will lead to a need to comply with the most stringent rule and to
modify plan operations repeatedly. This could, for example, cause an entire national
plan to be modified because one city adopted a new more stringent rule than had
previously existed, followed by many other modifications as other states or cities
adopt slightly different rules. In other cases, this will lead to unintended results. For
example, disclosures could be lengthy and confusing by reason of the need to comply
with numerous different disclosure rules. In addition, similarly situated employees in
different locations could be treated differently.
Not only will the state rules be different from one another, there is no assurance that
the rules will not directly conflict. For example, one state might require advice
regarding an employee’s entire financial situation; another state might preclude such
advice from someone who does not hold certain licenses; and the Department of Labor
could find a problem with retirement advice that takes into account non-retirement
needs. These sorts of problems could lead to less information and less availability of
innovative programs.
Accordingly, the Council urges the Oklahoma Department of Securities to exclude
ERISA-covered plans, participants and beneficiaries from the scope of any forthcoming
fiduciary duty rules. Not only is this approach consistent with sound public policy, but
it is also clear that federal law clearly preempts any state regulation designed to impose
fiduciary duties on financial professionals with regard to their interactions with ERISAcovered plans, participants and beneficiaries.
We thank you for your consideration of our request.
Sincerely,

Lynn D. Dudley
Senior Vice President, Global Retirement and Compensation Policy
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