September 27, 2019
The Honorable Seema Verma, Administrator
Centers for Medicare & Medicaid Services
Department of Health and Human Services
P.O. Box 8013
Baltimore, MD 21244–1850
RE: CMS–1717–P (Medicare Program: Proposed Changes to Hospital Outpatient
Prospective Payment and Ambulatory Surgical Center Payment Systems and Quality
Reporting Programs)
Submitted via regulations.gov
Dear Administrator Verma:
Consumers First is a new alliance that brings together interests from consumers,
children, employers, labor unions, and primary care providers working to change the
fundamental economic incentives and design of the health care system. Our work is to
realign the incentives and design of health care so that the system truly delivers the
health and high quality care that all families across our nation deserve. Together, we are
working to ensure that the nation’s health care system finally fulfills its obligation to the
people it serves by providing affordable, high-quality, cost-effective care to everyone.
Medicare payment policy often establishes a standard that is then adopted by other
payers including commercial payers and Medicaid. Consumers First offers these
comments both to strengthen Hospital Outpatient Payment for Calendar Year 2020, and
because the policy changes reflected in this comment letter represent an important step
toward realigning the fundamental economic incentives in the health care system to
truly meet the needs of all families, children, seniors and adults across the nation. These
payment changes could catalyze the transformational change that is needed to our
payment systems to drive high value care into the health care system and across health
care markets in the U.S.
Consumers First appreciates the opportunity to provide comment on the Medicare
Hospital Outpatient Payment System rule for 2020. We ask that these comments, and
all supporting citations referenced herein, be incorporated into the administrative
record in their entirety. These comments represent the consensus views of the
Consumers First steering committee. Some individual members of the steering
committee are also submitting their own comments on the rule.

Given our focus on transforming health care payment and delivery systems to ensure the
system is delivering the high value care consumers need, our comments are focused on
two policies outlined in the proposed rule:
•
•

Price Transparency
Payment for Excepted Off-Campus Provider-Based Departments

Price Transparency
Consumers First supports the Centers for Medicare and Medicaid’s (CMS) efforts to
significantly increase transparency in how hospital systems set prices to make health
care more affordable. As noted in the rule, the lack of price transparency is a significant
factor in increasing health care costs, 1 and real transparency in the actual prices paid by
purchasers is critical to engaging in cost containment. 2
The rule would require hospitals to publicly display “standard charge” in two forms:
gross charges (also known as “chargemaster” prices) and certain payer-specific
negotiated charges. The posting of gross charges is only significant to those consumers
who are uninsured or are receiving services out-of-network. The public posting of the
specific rate negotiated between payers and each provider holds promise in providing
actionable information to key stakeholders, including consumers, employers, workers,
providers, researchers, and policymakers. Of course, to avoid the risk of unintended
adverse consequences, the measures taken to enhance transparency should be carefully
considered as outlined below.
Gross Charges
Hospital chargemaster prices represent the “gross charge” made by a hospital, not
including any discounts offered to commercial payers. Typical chargemaster prices are
completely disassociated from the actual cost of providing care. 3 Although hospitals
often use chargemaster as the starting point to negotiate prices with insurers, both
hospitals and insurers leverage their market power in price negotiations, often leading
to prices that are both highly inflated, and that do not represent high value care to
consumers. A 2015 study found that large hospitals typically mark up their
chargemaster prices by more than three times above the Medicare-allowable costs, with
significant variation between hospitals. 4
Chargemaster prices do not reflect what most consumers actually pay. 5 Further,
chargemasters are effectively unintelligible or even misleading to consumers as medical
procedures are often listed using medical acronyms. 6 While we do not oppose the
requirement of publicly posting chargemaster prices, we do not believe this requirement
alone will directly benefit consumers, nor provide meaningful information for
policymakers or researchers.
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Negotiated Prices
While we are skeptical of the value in posting chargemaster prices, we commend CMS
for its efforts to improve price transparency in order to lower health care costs.
Importantly, the pricing information that is most critical to achieve price transparency
is the specific rate that is negotiated between payers and each specific provider. In
addition, any publically disclosed price information should also be paired with quality
information. While we understand that additional work is needed to arrive at and
report on a harmonized set of quality measures, we strongly believe that it is critical to
establish a standard where publically disclosed price and quality information are always
paired together in order to achieve meaningful transparency of cost and quality for
consumers, researchers, and purchasers.
Disclosing price and quality data could represent a bold and important step in providing
meaningful transparency in the quality of care and the prices paid for hospital system
care, and ultimately the health care system more broadly. 7 While health plans are
directly negotiating prices with providers, it is consumers and employers that are
ultimately paying for the health care provided through insurance premiums,
deductibles, and copays. The notion that the actual purchasers of health services are
unable to find out how much they are paying for care until it has already been furnished
must be changed.
Some academic researchers have postulated that full disclosure of prices negotiated
between hospital systems and insurers could result in higher prices as hospital systems
use the public information to drive up negotiated prices. 8 Namely, researchers have
cited studies on the impact of price transparency laws on concrete prices in Denmark
and gasoline prices in Australia. 9 However, there is very little empirical evidence for
researchers to analyze the impact in the United States health care market. Indeed, in the
United State health care market, recent research shows that disclosing price may
actually help to reduce health care costs in some markets and for some services.
Researches from University of Michigan analyzed the impact of New Hampshire’s
healthcare price transparency website. The website unveils out-of-pocket costs for
privately insured people across a range of medical procedures. Researchers found that
the website saved individuals $7.9 million and insurers $36 million on X-rays, CT scans,
and MRIs from 2007 to 2011. 10
The proposed rule would require hospitals to post the payer-specific negotiated charges
for 300 “shoppable” services. Of those, 70 services would be mandated by CMS and 230
would be decided upon by the hospital system. While we support the intent to provide
consumers with actionable information, we urge CMS to take a different tack. Evidence
suggests that health care price transparency alone has little-to-no impact on consumer
behavior. 11 There are a number of reasons this may be the case, including difficulties in
understanding even well-intended transparency information; lack of quality data
against which to compare price; and the attenuation of the impact of prices on out-ofpocket costs. 12 It is also important to note that while achieving price and quality
transparency among hospitals would help move transparency efforts forward, there are
other critical actors in the health care system that would also need to disclose price
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information to achieve full price and quality transparency across the health care system.
Thus, we recommend that CMS refocus the target of its price transparency efforts from
changing consumer behavior to changing the behavior of providers and payers, and to
informing policymakers and regulators. Individual providers (physicians and other
clinicians who direct most health care spending in the United States), however, can
effectively use price and quality information to encourage patients to access lower-cost,
higher-value referred providers. 13 The same holds for employers and other payers, who
can use transparent price information to drive care toward higher value providers. 14
There is also evidence to suggest that high-cost providers may change their pricing
behavior due to public scrutiny. 15
We recommend that CMS pair all price data with available quality data. Consumers
First strongly supports the development and use of meaningful quality data. However,
lack of relevant quality data on certain services should not be used as an excuse to not
move forward with price transparency for those services.
Consistent with the below strategies to mitigate unintended consequences, rather than
focusing on 300 “shoppable” services (including 230 to be defined by the hospitals
themselves), we recommend that CMS instead mandate transparency on a smaller, but
nationally uniform set of high cost and high volume services provided in the inpatient
and outpatient settings. A reasonable requirement would be the publication of 100 total
services:
•
•
•
•

25 highest price inpatient services
25 highest dollar value inpatient services (defined as the product of price per
service multiplied by number of services provided)
25 highest price outpatient services
25 highest dollar value outpatient services

While research is inconclusive as to whether broad public transparency of negotiated
prices will drive up costs, the possibility of higher prices warrants serious consideration.
To mitigate the risk of higher prices and gain more meaningful data regarding the effect
of price transparency on health care costs, we recommend CMS take the following
precautions:
•
•
•
•

Pilot full public price transparency in several health care markets and conduct
longitudinal studies on the impact of the policy on negotiated prices.
Make provider- and plan-specific negotiated prices available to plan sponsors and
researchers in the large group market.
Provide negotiated prices to individuals, plan sponsors, and researchers in the
small group and individual markets.
Provide limited information to the public on negotiated prices. This could include
providing statistical information including the range and distribution of privately
negotiated rates between providers and health plans for each of the services
identified by CMS.
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To the extent CMS seeks to move forward with consumer-facing price transparency, it
should ensure that it conducts robust consumer outreach and engagement to
understand which services consumers most need or want increased transparency and
how this information can be communicated to them in an actionable way. As part of this
effort, CMS should ensure that it engages with a racially and ethnically diverse group of
consumers, including consumers who have limited English proficiency and individuals
with disabilities.
Just as CMS suggests, the new requirement “should be viewed in the context of the
broader price transparency initiative.” In future rulemaking, we will continue to push
CMS to accelerate price transparency for hospitals, insurance plans, pharmaceutical and
device manufacturers, and other key sectors of the health system.
Summary of Recommendations:
•

•

Consumers First strongly recommends that CMS include quality data in the
requirement that hospitals post payer-specific negotiated prices, with the
following changes:
o Refocus audience for price transparency to payers, providers, and
policymakers.
o Establish a nationally uniform set of prices to be published based on high
cost and high dollar value services in the inpatient and outpatient
settings.
If CMS seeks to move forward with consumer-facing price transparency, it
should conduct robust outreach and engagement, particularly to underserved
and racially and ethnically diverse communities.

Payment for Excepted Off-Campus Provider-Based Departments
Over the last decade, our nation has seen a trend of once independent physician
practices have becoming affiliated with major hospital systems. 16 This movement is part
of a larger trend of consolidation among health systems and physicians. Consolidation,
in turn, has allowed health systems to use their market power to leverage higher prices
for all consumers. 17 Further, the drive toward higher-cost hospital-based outpatient
services has had a direct negative financial impact on Medicare beneficiaries, who pay
higher copays at hospital outpatient departments (HOPDs) than they do in physician
offices, 18 and on Medicare expenditures, as HOPDs are paid more than twice as much as
physicians paid under the Medicare physician fee schedule for the same service. 19
In 2015, Congress acted to mandate that new HOPDs not on the hospital’s main campus
be paid at the physician fee schedule rate. CMS followed Congress’ lead in mandating
“site-neutral payments” for non-excepted HOPDs in the 2020 OPPS rule. In the current
proposed rule, CMS proposes to complete the two-year phase in of site-neutral
payments for OPPS services.
Although we support site-neutral payments, we are concerned about the impact of this
payment change on safety net health systems which provide access to outpatient care for
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many of our nation’s low-income and vulnerable residents. Indeed, the rule finds that
because of their larger-than-average outpatient footprint, public hospitals, major
teaching hospitals, and large disproportionate share hospitals would face a disparate
share of the payment cuts under the proposed rule’s site-neutral payment policy. 20 We
recommend CMS consider policy modifications to reduce the impact of the site-neutral
payments on safety net health systems. This could be accomplished by providing the
OPPS rate to outpatient departments located in federally designated Health Professional
Shortage Areas (HPSA)s or Medically Underserved Areas (MUA)s. Use of HPSA and
MUA designations would be consistent with longstanding and successful federal policies
designed to enhance access to care in underserved areas.
Consumers First supports the movement to site-neutral payment for health care
services as a significant way to promote greater value in health care to the extent the
regulatory changes are permissible under federal law. Where CMS lacks authority to
implement site-neutral payments, we urge Congress to explicitly mandate site-neutral
payments per the recommendations in this letter.
Recommendation: To reduce the incentive for hospital systems to further
consolidate outpatient care and to protect patients from higher out-of-pocket costs,
and to the extent permissible under federal law, we strongly recommend CMS finalize
the two-year phase in of reduced payment for excepted off-campus provider-based
departments while developing a mechanism to protect outpatient services at vital
safety-net health systems.
Thank you for considering the above recommendations. Please contact Shawn
Gremminger, Senior Director of Federal Relations at Families USA
(sgremminger@familiesusa.org) for further information.
Sincerely,
American Academy of Family Physicians
American Benefits Council
American Federation of State, County, and Municipal Employees
Families USA
First Focus on Children
Pacific Business Group on Health
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