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Bernadette Wilson
Acting Executive Officer
Executive Secretariat
Equal Employment Opportunity Commission
131 M Street N.E.
Washington, D.C. 20507
Re:

Comments on Proposed Revision of the Employer Information Report (EEO-1)
to Collect Employee Pay Data

Dear Ms. Wilson:
The American Benefits Council (“Council”) appreciates the opportunity to provide
comments on the utility and expected burden of the Equal Employment Opportunity
Commission’s (“EEOC”) proposal to revise the EEO-1 to newly include the collection of
employee pay data.1 Currently, certain private industry employers with 100 or more
employees and federal contractors with 50 or more employees are required to report
annually on the EEO-1 the number of employees they have in ten job categories by
seven categories of race and ethnicity and by sex. The EEOC recently announced that it
intends to seek approval from the Office of Management and Budget to require that,
beginning in 2017, private industry and federal contractor employers with 100 or more
employees also report on the EEO-1 employees’ W-2 earnings and hours worked within
12 specified pay bands for each job category.2
The Council is a public policy organization representing principally Fortune 500
companies and other organizations that assist employers of all sizes in providing
benefits to employees. Collectively, the Council’s members either directly sponsor or
provide services to retirement and health plans that cover more than 100 million
Americans.
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The Council and its members support efforts to reduce discrimination in the
workplace, and we understand that new approaches aimed at uncovering
discrimination should be explored. However, as described in more detail below, we are
very concerned that the EEOC’s proposal to collect overly simplified employee pay
data, in a way that fails to account for any of the factors that commonly influence pay
rates, will result in the improper targeting of individual employers for further
investigation of their pay practices without any accurate basis for doing so. Moreover,
in what would amount to a failure to satisfy the requirements of the Paperwork
Reduction Act, the burden that will be imposed on employers by the additional
reporting requirements will far outweigh the extremely marginal utility that the data
will provide.
Due to our concerns, we urge the EEOC to withdraw its proposal and perform
additional work, as suggested below, before reconsidering (1) whether the collection of
pay data through the EEO-1 will be an effective way to identify potentially
discriminatory pay practices, and (2) whether it can be accomplished in a manner in
which the benefits outweigh the burdens.
SUMMARY OF THE COUNCIL’S COMMENTS
Utility Concerns
The analysis of W-2 earnings and hours worked, without any additional data on
other factors that commonly affect pay rates, such as level of education and years of
experience, will be of little to no use in effectively and fairly targeting individual
employers for potentially discriminatory pay practices. We are very concerned that a
government investigation could be triggered based on a data set so scant that it should
not be used to draw conclusions about a single employer’s pay practices with any level
of confidence whatsoever.
As discussed below, information considered by the EEOC during its development of
the proposal revealed significant issues with the proposed data collection and
emphasized the need to clearly articulate how the data collection can and will be
analyzed. However, such steps have apparently not yet been accomplished by the
EEOC despite those strong recommendations. We therefore urge the EEOC to (1)
propose a precise plan for how it would analyze any pay data collected, (2) conduct a
pilot study with large and small employers in order to test its proposed analytical
methods, and (3) re-evaluate whether collecting pay data on the EEO-1 is the best way
forward in identifying possible pay discrimination, or if alternate options should be
pursued. If those additional steps warrant the continued pursuit of employee pay data
collection through the EEO-1, the EEOC should utilize the rulemaking procedures
under the Administrative Procedure Act to allow the public an opportunity to comment
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on a more complete and detailed proposal prior to moving forward with any revisions
to the EEO-1.
Employer Burden Concerns
The EEOC’s proposed revision of the EEO-1 would dramatically increase the
number of reporting cells from 140 to 3,360. In estimating that the proposal would only
minimally increase employers’ reporting burden, the EEOC relies heavily on its
assumption that employers will have access to information technology systems that will
automate much of the work, including the reporting of W-2 wages on a non-calendar
year basis. However, not all employers will have access to such technology, and even
those that do may face significant expenses in reprogramming their systems.
As described in more detail below, feedback considered by the EEOC expressed
caution regarding some of the burdens that employers may face. Thus, we urge the
EEOC to conduct a pilot with large and small employers in order to better estimate
what the actual burden of its proposal will be. We further ask that the EEOC consider
additional steps to reduce the burden for employers. These steps are especially critical
where the expected utility of the data proposed to be collected is very low.
Confidentiality Concerns
The addition of employee pay data to the EEO-1 would transform the report into
one that contains highly sensitive employer data warranting heightened efforts to keep
the data confidential. The EEOC should conduct its planned re-examination of the rules
for testing statistical confidentiality for publishing aggregate data prior to requiring the
reporting of employee pay data so that employers may review and comment on
whether the process proposed to be used by the EEOC contains sufficient safeguards. In
addition, the EEOC should take steps to ensure that the agencies with which it shares
EEO-1 information have stricter confidentiality protections and penalty structures in
place for the misuse or inappropriate disclosure of EEO-1 data.
COMMENTS RELATED TO THE UTILITY OF THE EEOC’S PROPOSAL
1. The analysis of employees’ W-2 earnings and hours worked, without any
additional data on factors that commonly affect pay rates, will be of little to no
use in effectively and fairly identifying individual employers who may be
engaging in discriminatory pay practices.
The EEOC said that it, along with the Department of Labor’s Office of Federal
Contract Compliance Programs (“OFCCP”), had consulted with the Department of
Justice (“DOJ”) with respect to “how EEO-1 pay data would be used to assess
complaints of discrimination, focus investigations, and identify employers with existing
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pay disparities that might warrant further examination.”3 Yet, as noted above, the
EEOC’s proposal would only require employers to report their employees’ total W-2
earnings within 12 pay bands and hours worked for each of the categories currently
reported on in the EEO-1.
Our members are very concerned that the federal government could target them for
investigation of potentially discriminatory pay practices based on data that is entirely
void of any information regarding any of the numerous factors that commonly affect
employee pay. These factors include:


Education level;



Years of experience in current job and prior work experience;



Level of responsibility;



Performance reviews over time and incentive payments;



Differences due to overtime, shift differentials, regional rates of pay, job-related
travel, tipped positions, bonuses, commissions, and retirement contributions;
and



Number of applicants and the employer’s difficulty in filling a position.

Most pay differences between employees can be explained by one or more of the
factors listed above (or by any number of other legal, nondiscriminatory factors).
Although there could be some utility in analyzing the pay data proposed to be collected
at an aggregate level, it would be very inappropriate to use such minimalist data to
target individual employers for potential wrongdoing.
The EEOC described in its proposal a study that it commissioned from the National
Academy of Sciences (“NAS Report”) to assess how to “most effectively collect pay data
to support its wage discrimination law enforcement efforts.”4 In comments regarding
the utility of the data items to be collected for use in screening individual employers for
possible pay discrimination, the NAS Report states that “[i]n addition to the
information already requested for the EEO-1 report…a [revised EEO-1 report] would
collect pay…and possibly other information, such as employees’ years of service” (emphasis
5
added). The NAS Report further states that “more complex” pay data collection models
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NAT’L RESEARCH COUNCIL, COMM. ON NAT’L STATISTICS, COLLECTING COMPENSATION DATA FROM
EMPLOYERS 62 (Nat’l Academies Press 2012) (available at
http://www.nap.edu/openbook.php?record_id=13496) (hereinafter referred to as the “NAS Report”).
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might include “more elaborate controls for education and labor force experience.”6 And,
“[s]till more complex models” might contain more elaborate controls for detailed
occupational categories, previous experience, and qualifications.7 In other words, the
NAS Report, in considering the utility of any pay data to be collected, clearly
considered under a range of scenarios that information regarding non-discriminatory
factors affecting pay would be included in any statistical analysis conducted by the
EEOC. However, that clearly would not be accomplished through the EEOC’s proposed
revision to the EEO-1.
In addition, the NAS Report, in describing a pilot study that the NAS Report
recommended the EEOC conduct, recommends that “the pilot would test the collection
of additional variables that are relevant to a firm’s practices. For example, age and
years-on-the-job variables could assist in controlling for the legitimate effect of these
8
characteristics on wages.” Although the EEOC briefly made reference in its proposal to
what it called the “various alternative approaches for reporting compensation, which
ranged from highly detailed to general” that were considered by the NAS Report and
the EEOC’s ensuing pilot study, EEOC nonetheless concluded that “[a]lthough these
options would reduce ambiguity and help assess the existence of potential
discrimination, they also raise significant confidentiality and burden concerns.”9
We appreciate the EEOC’s consideration of confidentiality and burden concerns,
which we agree are very important to take into account, but it is not acceptable for the
government to subject individual employers to targeted investigations based on what
even the EEOC admits would be ambiguous data. The EEOC currently collects pay data
from state and local governments on the EEO-4 in a manner similar to that being
proposed for the EEO-1 (i.e., annual salary is to be reported on the EEO-4 within eight
pay bands across eight job categories by race/ethnicity and by sex). Alarmingly, the
NAS Report reveals that in 2011, then-EEOC commissioner Stuart Ishimiru addressed
the NAS panel that prepared the report and shared that the wage data collected on the
EEO-4 have “some limitations” in that the wages are reported in broad intervals that do
not allow for precise comparisons, and the job categories – which appear to be no more
broad than those used in the EEO-1 – are “so broad that they are rarely if ever used to
conduct wage disparity analyses.”10 Even more alarming is that the NAS Report goes on
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NAS Report at 28. The job categories on the EEO-4 consist of the following: (1) officials and
administrators; (2) professionals; (3) technicians; (4) protective service workers; (5) paraprofessionals; (6)
administrative support (including clerical and sales); (7) skilled craft workers; and (8) servicemaintenance. The job categories on the EEO-1 consist of the following: (1) executive/senior level officials
and managers; (2) first/mid-level officials and managers; (3) professionals; (4) technicians; (5) sales
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to state that “[d]espite these [data] limitations, the [EEO-4] reports are used extensively
by the [DOJ] for administrative and enforcement purposes.”
As indicated above, we are very concerned about the lack of utility that the EEOC’s
proposal will provide in accurately identifying potential pay discrimination. Many
additional factors are required in order to conduct a proper, telling analysis. On the
other hand, as the EEOC has acknowledged, collecting the additional pay-related
information that would make the analysis meaningful would be overly burdensome for
employers (and, as we describe below, our members are already concerned about the
burden associated with the current proposal). Thus, neither option – proceeding with
the proposal in its current form or requiring information on additional pay-related
factors – is a workable solution. We urge the EEOC to instead consider other
alternatives for identifying potentially discriminatory pay practices that do not involve
additional reporting on the EEO-1. Such alternatives could include simply continuing
the EEOC’s practice of collecting pay data from individual employers on a case-by-case
basis to support an investigation that was prompted by other means.
2. Using an estimate of 40 hours per week for salaried employees will result in even
less reliable analysis with respect to the identification of potentially
discriminatory pay practices and will be more likely to produce false positives.
In its proposal, the EEOC requested comments on how employers should report
hours worked for salaried employees. One approach the EEOC suggested was that
employers use an estimate of 40 hours per week for full-time salaried employees. We
agree with and appreciate the EEOC’s decision not to propose that employers begin
tracking the actual hours worked of salaried employees. However, using an estimate
such as 40 hours per week for all salaried employees is likely to understate or overstate
actual hours worked – in some cases significantly – and could lead to even more
unwarranted presumptions of wrongdoing. As discussed above, the collection of pay
information consisting of only two factors (W-2 earnings and hours worked) is already
insufficient to produce any meaningful analysis with respect to potentially
discriminatory pay practices. By using the same approximation of hours worked for all
salaried employees, the result is effectively a one-factor analysis based on W-2 earnings
only. This is highly concerning when a federal investigation of an employer for
potential wrongdoing could be initiated based on flawed data.
Similar to our recommendation above, we suggest that the best way for the EEOC to
proceed with its efforts to identify and resolve discriminatory pay practices is to collect
detailed pay information from employers only in the course of an investigation
prompted through other means.

workers; (6) administrative support workers; (7) craft workers; (8) operatives; (9) laborers and helpers;
(10) service workers.
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3. Prior to revising the EEO-1, the EEOC needs to clearly articulate how the
collection of W-2 earnings and hours worked can and will be analyzed in a
meaningful way that justifies its use in identifying potentially discriminatory pay
practices of individual employers.
The EEOC’s proposal states that the NAS panel that produced the NAS Report
“recognized the potential value for enforcement of collecting pay data from employers
by sex, race, and national origin through a survey such as the EEO-1,” but also that the
panel “emphasized the importance of a definitive plan for how the data would be used
in coordination with other equal employment opportunity (EEO) enforcement
agencies.”11 Notably, what the NAS Report further stated was that the panel “found no
evidence of a clearly articulated plan for using the earnings data if they are collected:
the fundamental question that would need to be answered is how earnings data should
be integrated into the compliance programs that have to date been triggered mainly by
a complaint process, which, in their absence, includes relatively few complaints about
pay matters” (emphasis added).12
Based on the EEOC’s proposal, which acknowledges that much work is left to be
done by the EEOC in preparation of its use of the data, it does not appear that the EEOC
has yet addressed the “fundamental question” identified by NAS regarding how the
data collected should be used in compliance efforts. We believe this fundamental
question is even more critical when one considers that, as explained above, it appears
that the NAS Report expected that some attempt to collect data on explanatory factors
(such as an employee’s years of service) would be collected in addition to rate of pay
and hours worked.
Instead of addressing the NAS Report’s recommendation to prepare a
comprehensive plan for the use of any data collected prior to initiating the data
collection, the EEOC simply states in its proposal that the EEOC and OFCCP “plan to
develop statistical tools that would be available to staff on their computers, to utilize the
EEO-1 pay data for [purposes of assessing complaints of discrimination].”13 The Council
and our members are very concerned that the EEOC does not appear to have a clearly
articulated plan yet for how the pay data collected on the EEO-1 could appropriately be
used for its intended purposes. This is particularly concerning to us for the reasons
noted above in that critical information with respect to legitimate explanatory factors
that influence pay will not be part of any analysis the EEOC conducts of the revised
EEO-1 data.
Due to the foregoing, we respectfully urge the EEOC to develop and present a plan
for the use of the data proposed to be collected so that the public has an opportunity to
11
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review and comment on a more complete proposal. However, we believe that even the
best statistical analysis possible will not make up for the fact that highly relevant factors
are missing from the analysis. Once the EEOC takes the opportunity to determine what
its analysis would entail, we urge the EEOC to reconsider whether the proposal in its
current form would be of any utility at all.
4. The EEOC should conduct a pilot with large and small employers and real pay
data in order to analyze whether the data collected will be useful for its intended
purpose.
The EEOC described in the proposal its use of a pilot study, using synthetic pay
data, which assisted the EEOC in formulating its proposal and “will” guide the EEOC’s
development of analytic techniques to make use of the data collected. But apparently
absent from the EEOC’s work leading up to its proposal is the use of a pilot study with
real employers, both large and small, to test the collection of real data and its usefulness
in identifying potential pay discrimination by an employer. We urge the EEOC to
conduct such a pilot.
As described in the NAS Report, the OFCCP had long been interested in developing
a similar screening tool to help the agency identify potential problems of pay
discrimination.14 In early 2000, the OFCCP distributed an “Equal Opportunity Survey”
on a pilot basis to 7,000 contractors. The survey included the collection of data on
annual monetary compensation and tenure for four groups: minority females;
nonminority females, minority men, and nonminority men. The compensation data was
collected based on the EEO-1 job categories applicable at that time. Once the survey
proceeded past the pilot stage, the OFCCP hired an outside contractor to further
evaluate the quality and usefulness of the data. The NAS Report describes that based on
the contractor’s evaluation, “OFCCP concluded that the EO Survey did not improve
deployment of enforcement resources toward contractors most likely to be out of
compliance.”15
We respectfully request that, prior to implementing any changes to the EEO-1 to
require the collection of pay data, the EEOC conduct a pilot study involving large and
small employers in order to better evaluate whether and how the data collected may be
useful in targeting enforcement actions. Given the similarities between the EEOC’s
proposal and the survey tested by the OFCCP, we find it reasonable to expect that the
EEOC would also find that the data it collects will not be useful for its intended
purpose. It would be far preferable for all parties involved to test this question through
a pilot rather than after a full implementation of the EEOC’s proposal.
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Another reason we recommend conducting a pilot study with real employers is to
analyze whether – as the EEOC hopes – employers will take the opportunity through
their data reporting process to evaluate their own pay data and self-correct for any
discriminatory practices that they identify. However, the OFCCP found that its survey
did not lead to greater self-awareness or encourage self-evaluations.16 Not only might
EEOC’s additional objective not be realized, but we are further concerned that
employers might alter their otherwise nondiscriminatory pay practices in an attempt to
avoid the mere appearance of pay discrimination – an outcome that is unlikely to be
economically sound, and could even create perverse effects. Imagine, for example, a
long-tenured group of skilled males working in what has historically been a maledominated field. If their employer hires a few younger females to join that group and
learn the same job, the employer could be targeted for further investigation because the
females, as recent hires with no experience, are paid significantly less than the longtenured males.
COMMENTS RELATED TO THE BURDEN IMPOSED BY THE PROPOSAL
As discussed above, the Council believes that the potential value of the EEOC’s
proposal is so minimal – and potentially even counterproductive to promoting gender
equality in the workplace – that the EEOC should not proceed with adding the
collection of pay data to the EEO-1. Even if the data collected were to have some
practical utility, as discussed below, that utility will not outweigh the extra burden the
process will impose on employers.
5. The addition of pay data to the EEO-1 could substantially increase the reporting
burden for many employers.
The NAS Report concluded that the addition of earnings data to the EEO-1 in a
manner similar to the collection of earnings data on the EEO-4 “could be expected to
nearly double the current burden on employers” (emphasis added).17 The report observed
that “[t]his is not an inconsequential increase in response burden.” Under the EEOC’s
proposal, the revised EEO-1 would contain 1,680 potential data cells to report the
number of employees by job category, pay band, race/ethnicity, and sex. An additional
1,680 potential data cells would also be completed to indicate the number of hours
worked for each corresponding cell indicating the number of employees. Given the
dramatic increase in the number of reporting cells under the EEOC’s proposal, we are
concerned that the increased burden could be much more than doubled.
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Increasing the number of data cells that an employer must account for from 140 cells
(as found on the current EEO-1) to 3,360 cells is extremely substantial.18 In its proposal,
the EEOC describes a work group that it formed in 2012 to seek input about updating
the EEO surveys, including a discussion of adding pay data to the EEO-1.19 While the
EEOC described the work group report as reflecting feedback from participants that
“the burden of reporting pay data would be minimal for EEO-1 filers,”20 a review of the
work group’s entire report reveals that the following feedback was also received:21


EEO-1 respondents were not in favor of reporting pay data;



A company’s ability to spend money on a specific software tool or module
impacts the cost/burden model with respect to the collection of pay data;



Because it is not easy to get to the underlying database to make changes, it “will
be quite burdensome to make any changes”; and



The reporting of means is easier than reporting pay bands (yet, the EEOC
proposal would require reporting by pay bands).

As suggested by the work group’s report, the burden imposed on employers by the
EEOC’s proposal is largely dependent on the ability of an employer to automate the
generation of an EEO-1 through its human resources information technology system.
Employers with such capability will incur what could be significant costs in modifying
their systems to accommodate the report, while employers without a robust technology
system – more likely those employers with fewer employees – will face the enormous
task of computing data for up to 3,360 cells in a manual or semi-automated fashion.
As noted above, the EEOC did not perform a pilot study using real employers, and
therefore it lacks actual data to estimate what the burden of its proposal is. As a result,
the EEOC requested data on the employer staff time needed to collect and report pay
18

The 140 cell count on the current EEO-1 (Section D) is derived from multiplying the number of job
categories by the number of race/ethnicity categories and by the number of sexes (i.e., 10 x 7 x 2 = 140).
References made by other parties to 150 cells on the current EEO-1 include the number of cells attributed
to the additional column and two rows in Section D for calculating column and row totals and for
indicating the previous year’s total. Our reference to 3,360 cells on the revised EEO-1 is calculated by
multiplying the 140 cells on the current EEO-1 by 12 pay categories and by 2 parts (one part on which to
indicate the number of employees in a particular cell, and a second part on which to indicate the number
of hours worked). Similarly, references by others to 3,660 cells on the revised EEO-1 include the
additional column and rows for calculating totals and indicating the previous year’s total.
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data to “better enable the EEOC to quantify the burden of this aspect of this survey.”22
Similar to our comments on the utility of the data EEOC proposes to collect, we urge the
EEOC to better determine what the burden on employers will be prior to implementing
its proposed changes to the EEO-1.
6. Requiring the reporting of W-2 earnings for a 12-month period other than the
calendar year will pose challenges for some employers.
Under the EEOC’s proposal, employers would be required to report total W-2
earnings for a 12-month period that is not a calendar year. The EEOC commented that
although W-2 earnings data may not currently be compiled until the end of a year,
generating a 12-month report “at any given point in time should not be complicated for
employers with automated payroll systems.”23 Alternatively, the EEOC suggested that
an employer could use quarterly payroll reports to obtain the required data.
While it may be possible that reporting W-2 earnings on a non-calendar year basis
could be a fairly simple task for those employers with access to the appropriate
technology system, this question should be explored through a pilot study or other
similar means. We have received feedback, however, that this might not be the case,
and that rather it could be challenging for payroll systems to compile earnings data for
a period that spans two calendar years.
COMMENTS RELATED TO CONFIDENTIALITY CONCERNS
The current EEO-1 consists of relatively less sensitive and somewhat more public
information than what the revised EEO-1 would contain. In other words, one can
observe a workplace to get an idea of how many males, females, and people of different
races/ethnicities are employed by an employer. By requiring employers to begin
reporting pay data on the EEO-1, the EEOC would be changing the EEO-1 into a report
that contains highly confidential information that most employers do not want made
public to their employees or competitors. As a result, our members are very concerned
that the EEOC have an adequate plan to (1) prevent the publication of data except on an
aggregate basis across all employers (or, at a minimum, on an industry-wide basis or
through a means of similar scale), and (2) protect the confidentiality of any pay data
collected both against data breaches and when permitting other parties access to the
data. With 1,680 cells in which to indicate a particular employee’s job category, pay
band, race/ethnicity, and sex, it would be a simple task in many cases for employees to
determine in which cell they were placed – and the cells (and pay ranges) of their
colleagues.
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The EEOC’s proposal noted that the employer stakeholders who participated in the
2012 work group (as described above) expressed confidentiality concerns, even if pay
data were only published in aggregate.24 The EEOC provided in a footnote that “[t]o
allay these concerns, the EEOC intends to re-examine the rules for testing statistical
confidentiality for publishing aggregate data to make certain that tables with small cell
counts are not made public.”25 In order to understand and determine whether the EEOC
has taken sufficient steps to prevent reporting in a manner that would expose
employers’ confidential information, we ask the EEOC to conduct such re-examination
prior to implementing its proposal and allow employers the opportunity to provide
further comments on what the EEOC proposes as its methodology.
In addition to ensuring that the EEOC’s methods of reporting EEO-1 pay data do not
reveal sensitive information, we are concerned more generally about data protection,
especially with respect to the threat of data breaches and the other agencies and groups
with whom the EEOC shares its data. As described in the NAS Report, we understand
that the EEOC shares EEO-1 report data with other federal agencies and state-level fair
employment practices agencies (“FEPAs”) through informal arrangements that are
often not backed by the force of law.26 Prior to making the EEO-1 data collection much
more sensitive through the addition of pay data, we ask the EEOC to take steps to
ensure that the agencies and any other persons with whom it shares information have
confidentiality protections and penalty structures in place, similar to those that EEOC
employees and researchers are subject to themselves, as well as vigilant procedures to
protect against data breaches. As the NAS Report also indicates, those steps could
include the pursuit of legislation to increase the protection afforded EEO-1 data.
*

*

*

The above comments reflect our and our members’ primary concerns about the lack
of utility that will be achieved through the EEOC’s proposal and the corresponding
burden on employers. As stated above, we believe that alternative methods of detecting
and addressing discriminatory pay practices should be considered that do not involve
reporting employee pay data on the EEO-1. Should the EEOC nevertheless move
forward with its proposal, there are numerous other aspects of the proposal that would
need clarification or modification in order to make the proposal actionable. In this
regard, we commend to you the comments to be submitted by the National Payroll
Reporting Consortium (“NPRC”), which address many of these technical points.
Again, we appreciate the opportunity to provide comments on the EEOC’s proposal
to revise the EEO-1 to begin collecting employee pay data from certain employers. If
24
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you have any questions or would like to discuss these comments further, please contact
me at 202-289-6700.
Sincerely,

Jan Jacobson
Senior Counsel, Retirement Policy
American Benefits Council
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