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Memo on cross-border IORPs located in Belgium

If a group of companies has a company in Belgium, next to a number of companies in several jurisdictions in
Europe, would regrouping the management of the occupational pension plans of these foreign companies
under a pan-European pension fund or cross-border IORP located in Belgium be a possibility (i.e.
transformation of the current Belgian pension fund in a cross-border IORP)?
What would be the impact on the existing structure and organisation, the asset management, the
accounts,… of the Belgian pension fund, if it would also manage these foreign pension plans?
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Applicable legal framework

1.1

Cross-border Activity ?

The first question to be asked is whether the management of the pension plans of foreign branches by a
Belgian pension fund has to be considered as a "cross-border activity".
The EU Directive 2003/41/EC of 3 June 2003 on the activities and supervision of institutions for occupational
retirement provision (hereafter "the IORP Directive") created a legal framework for cross-border pension
funds. In Belgium the Act of 27 October 2006 on the supervision of IORPs (hereafter "the IORP Act")
implemented the IORP Directive.
Definition of "cross-border activity" in the IORP Directive
The IORP Directive does not neatly define "cross-border activities" and therefore left room for interpretation
in the implementing legislation of the member states.
Article 20 of the Directive, which is entitled “Cross-border activities”, reads as follows:
“1. Without prejudice to national social and labour legislation on the organisation of pension systems,
including compulsory membership and the outcomes of collective bargaining agreements, Member
States shall allow undertakings located within their territories to sponsor institutions for occupational
retirement provision authorised in other Member States. They shall also allow institutions for
occupational retirement provision authorised in their territories to accept sponsorship by undertakings
located within the territories of other Member States.
2. An institution wishing to accept sponsorship from a sponsoring undertaking located within
the territory of another Member State shall be subject to a prior authorisation by the competent
authorities of its home Member State, as referred to in Article 9(5). It shall notify its intention to accept
sponsorship from a sponsoring undertaking located within the territory of another Member State to
the competent authorities of the home Member State where it is authorised.
3. Member States shall require institutions located within their territories and proposing to be
sponsored by an undertaking located in the territory of another Member State to provide the
following information when effecting a notification under paragraph 2: (a) the host Member State(s);
(b) the name of the sponsoring undertaking;
(c) the main characteristics of the pension scheme to be operated for the sponsoring
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undertaking.
[…] (emphasis added)”
The trigger for cross-border activities under the IORP Directive, specifically Articles 20.2 and 20.3 quoted
above, is the fact that the IORP “accepts sponsorship from an undertaking located in the territory of another
member state”. In this way, the IORP Directive ties the concept of cross-border activities to the definition
“sponsoring undertaking”, rather than that of “host member state”.
“Sponsoring undertaking” is defined in Article 6(c) of the IORP Directive as “any undertaking or other body,
regardless of whether it includes or consists of one or more legal or natural persons, which acts as an
employer or in a self-employed capacity or any combination thereof and which pays contributions into an
institution for occupational retirement provision”
Therefore, under the IORP Directive, for an institution for occupational retirement provision (hereafter
"IORP") to be considered to operate cross-border, it is both necessary and sufficient that an undertaking
located in the territory of a Member State other than the IORP’s home Member State pays contributions into
the IORP.
Definition of "cross-border activity" in the Belgian implementing legislation
Article 2, 6° of the IORP Act defines "cross-border activity" as follows:
"cross-border activity: the activity which, for an institution for occupational retirement provision
authorised in a Member State, consists in managing occupational pension schemes which, in
respect of the provisions applicable to the relationship between the sponsoring undertaking
and members, are subject to the social and labour legislation of another Member State;
(emphasis added)"
The trigger for cross-border activities under the IORP Act is the "the social and labour legislation of another
member state, applicable to the relationship between the sponsoring undertaking and the plan members".
This means, that the IORP Act adopts a different approach and ties the concept of cross-border activities to
the definition of the "host member state" and not to the definition “sponsoring undertaking”. Therefore in our
understanding, the Belgian definition in the IORP Act is not in conformity with the IORP Directive.
1

These rules have been further interpreted in a circular letter of the Belgian supervisory authority (FSMA) .
The interpretation given by the FSMA is more in line with the text of the IORP Directive. The circular letter
focuses indeed on the sponsoring undertaking. It reiterates the definition of sponsoring undertaking as set
out in the IORP Act and is identical to that of the IORP Directive. However, the circular letter adds that the
undertaking which "pays contributions" should be interpreted as the undertaking which is responsible for the
pension plan or, in other words, which supports the pension plan. One should therefore identify the
company that is ultimately responsible for the pension plan (in particular in case of cross-border
employment). Again the question is whether this is in accordance with the IORP Directive, because the
reading of the FSMA stretches the terms of the IORP Directive. The definition of the sponsoring undertaking
in the IORP directive reads "pays" contributions to the IORP, not "supports or bears the contributions paid" to
the IORP.

1

The Financial Services and Markets Authority.
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1.2

Applicable legal framework for a cross-border IORP

What is the applicable legal and regulatory framework that an IORP has to comply with when it engages in
2
cross-border activities ?
In this respect, a distinction has to be made between the prudential framework on the one hand and social
and labour law on the other hand.
The prudential rules are determined by the legal framework of the state where the IORP is located (the home
state). With regard to the occupational pension plans managed by the IORP for employees (plan members)
working in other countries belonging to the (EEA), the social and labour laws of the concerned EEA country
(the host state(s)) will need to be complied with.
Legal and regulatory prudential framework
Even if the Belgian pension fund - which is located in Belgium (home state) - would manage the occupational
pension plans of the foreign branches (hereafter "foreign pension plans"), it would solely be subject to the
Belgian legal and regulatory prudential framework (legal form of the IORP, the structure and organisation of
the IORP, required funding level, investment rules, governance rules,…).
The same applies if the Belgian pension fund would also manage pension plans of branches outside the
EEA.
Social and labour law
With regard to the abovementioned foreign pension plans managed by the Belgian pension fund and the
employees who are affiliated to these foreign plans the relevant legal provisions of the social and labour laws
of the host state concerned apply. More in particular, this is the social and labour law which applies to the
relationship between the foreign branches and its employees/plan members (vested rights, minimum
guaranteed return (if applicable), portability of pension rights, procedure to modify pension plan rules, antidiscrimination legislation,…).
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A cross-border activity means the activity which, for an IORP authorised in a European Economic Area (EEA) member
state, consists in managing occupational pension plans which, in respect of the provisions applicable to the relationship
between the sponsoring undertaking and plan members, are subject to the social and labour law of another EEA member
state.
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2

Structure and organisation of a cross-border IORP

As mentioned above, a pan-European pension fund is subject to the legal and regulatory prudential
framework of the home state. For the Belgian pension fund, this is the Belgian prudential framework. This
means that the Act of 27 October 2006 on the supervision of IORPs (hereafter "the IORP Act") and the Royal
Decree of 12 January 2007 on the prudential supervision of IORPs (hereafter the "Prudential Royal Decree")
would continue to be applicable, as is currently the case.
According to the IORP Act an IORP must have at least the basic double structure consisting of two
mandatory bodies: the General Assembly and the Board of Director. Furthermore, the IORP has the freedom
to set up other operational bodies and/or social committees according to its own needs and wishes other
(see below).
2.1

General Assembly
3

The General Assembly of the IORP mainly has a supervision and oversight responsibility . According to the
IORP Act only (i) sponsoring undertakings and (ii) plan members or beneficiaries of the occupational pension
plans managed by the IORP or their representatives, can be members. Moreover, all sponsoring
undertakings whose occupational pension plans are managed by the IORP must be members for as long as
the IORP is entrusted with the management of their occupational pension plan(s).
In practice this means that the foreign (EEA) branches, … which decide to entrust the management of their
occupational pension plan(s) to the Belgian pension fund must become members.
Often when a Belgian pension fund transforms into a cross-border IORP the concrete composition of the
General Assembly is reconsidered, especially when next too sponsoring undertakings also a number of plan
members have a seat in the General Assembly. If it is decided to maintain the rule that not only the
sponsoring undertakings but also the plan members/beneficiaries or their representatives can be members, it
is logical that such members are representatives of all plan members and not only of the Belgian ones.
However, in our view, detailed reflection on the question whether to maintain plan members in the General
Assembly is required. Indeed, this might impede an efficient operation of a pan-European pension fund. Not
only will this in all likelihood lead to a larger body, also organising the meetings will become more complex
and time consuming given the fact that the plan members live/work in different countries. Hence, it might be
more efficient to determine that only sponsoring undertakings can be members in order to lower the number
of members on the one hand, and to make the organisation of meetings in a cross-border context more
manageable on the other hand.
If organisation is a key issue, it is possible to go even further. Indeed, the IORP Act makes a distinction
between "ordinary members" and "extraordinary members". As a rule, extraordinary members have no
voting right unless this is otherwise determined in the by-laws of the IORP. It can, for example, be
considered to determine in the by-laws that only the founding members of the cross-border pension fund
(e.g. the Belgian company and the Belgian branch) will be ordinary members with voting rights and that the
foreign (EEA) branches who joined the cross-border IORP at a later stage will be extraordinary members
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Modification of by-laws, designation/discharge of directors, approval of annual accounts, ratification of financing
plan/management agreement/statement of investment policy (SIP), …
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without voting rights. In that case, the latter would still have the right to attend the meetings and have
inspection in all relevant documents (transparency), but without having voting rights.
Of course, this comes down to a fundamental decision on the structure of the cross-border IORP for which
different considerations have to be taken into account, more in particular the decision-making power of the
sponsoring undertakings on the one hand and an efficient operation of the IORP on the other hand (without
heavy administrative procedures).
2.2

Board of Directors

The second compulsory body of an IORP is the Board of Directions. The Board of Directors is the managing
4
body of the IORP, which is responsible for the operational activities .
According to the IORP Act the Board of Directors must consist of at least two natural or legal persons.
According to the Prudential Royal Decree the sponsoring undertakings and the members of the occupational
pension plans managed by the IORP (or their representatives) must constitute the majority of the Board of
Directors.
Often the composition of the Board of Directors also has to be reconsidered when a Belgian pension fund
transforms into a cross-border IORP, because before the composition rules were specifically written in light
of the Belgian situation (Belgian IORP which is not performing cross-border activities) e.g. taking into
account joint management. One is the question will be what representation (if any) the foreign (EEA)
branches (and/or their employees) will get on the Board.
More particularly, employee representation (due to joint management) could hinder the efficient operation of
the Board. In our view, this would even be more the case than in regard with the General Assembly, as the
Board must meet more regularly and on shorter notice. Moreover, in a cross-border context, this may mean
that employee representatives become involved in the management of occupational pension plans of the
foreign (EEA) branches to which they are not affiliated.
In this respect, there are several alternatives to still involve employees (plan members) in the management
of their occupational pension plan(s).
For example, an "other operational body" can be set up for each foreign (EEA) branch (e.g. administrative
committee, governing committee) to which the Board of Directors delegates some of the operational tasks
related to the specific occupational pension plan(s) of the particular branch. Such other operational bodies
can be managed by the sponsoring undertaking, as well as by employer and employee representatives. The
rules regarding the composition of these other operational bodies are to be laid down in the by-laws or in a
resolution of the Board of Directors (e.g. internal rules).
2.3

Social committees

Another alternative to involve employees (plan members) in the management of their occupational pension
plan is to set up one or more social committees.
4

Collecting contributions in the occupational pension plans and payment of retirement benefits, investment policy, management of
assets and liabilities, providing information to the authorities/sponsoring undertakings/plan members/beneficiaries, internal
control procedure, executions of the resolutions of the General Assembly, outsourcing policy, conflicts of interest,…
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The IORP Act gives an IORP the possibility to set up social committees (e.g. per host country - country
committees) to allow the IORP to meet the requirements of the host's country's social and labour legislation
applicable to foreign pension plans it manages. A social committee is not a body of the IORP and has, in
principle, no decision-making power unless this is expressly otherwise determined in the by-laws (as well as
a conflict resolution process).
Social committees can also be used to involve employees (plan members) in the management of their
occupational pension plan. For example, if the applicable social or labour laws require joint management of
the IORP, it might be possible to execute this obligation through the social committee (as the case may be,
with the approval of the competent consultative or employee representation body). Even when there is no
legal obligation for joint management, but employee representatives are (priorly) involved in the
management of the occupational pension plans, a social committee can be used to continue this employee
involvement (see above - subsection 2.2).

3

Asset management

According to the IORP Act and the Prudential Royal Decree, there is no obligation for a pan-European
pension fund to segregate assets by country or to set up separate funds.
3.1

Global asset management

The assets of the pan-European pension fund can be managed globally. In that case compensation between
the different occupational pension plans (offset of surplus and deficit of the managed pension plans or
"netting") is possible, if this is laid down in the management agreement of the IORP (cf. degree of solidarity
amongst the sponsoring undertakings) and to the extent that it is not contrary to the relevant applicable
social and labour legislation and provided the minimum vested rights of the plan members and beneficiaries
are safeguarded.
3.2

Legal or Administrative Ring-fencing

Legal Ring-fencing
The IORP Act only regulates so-called “separate funds” (“afgescheiden vermogens/patrimoines distincts”). It
concerns legally ring-fenced funds (i.e. the most strict form of ring-fencing). A separate fund is defined as
“the liabilities and assets (or the undivided part of the globally managed assets), which are related (on the
basis of a separate accounting) to one or more pension schemes in order to grant the members and
5
beneficiaries of these pension schemes a privilege on these assets ”.
In specific situations, the IORP Act imposes legal ring-fencing (i.e. when the IORP manages both pension
schemes for employees/self-employed directors and pension schemes for self-employed persons; when
specific funding exemptions apply; when the FSMA imposes legal ring-fencing as so-called recovery
measure in case of underfunding).
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Article 2, 15° of the Belgian IORP Act
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Each IORP may establish one or more separate funds (legal ring-fencing) for one or more pension schemes
on a voluntary basis. For example, some cross-border IORP’s establish legally ring-fenced per country, in
particular when the host member state would impose different investment rules, but also for other reasons
such as the privilege rules in stress-scenario’s (insolvency of the sponsoring country, liquidation of the crossborder IORP).
If an IORP opts for legal ring-fencing the strict rules of the IORP Act apply. The legally ring-fenced funds
must be provided for in the by-laws (as such they will be opposable to third parties). Next, separate
accounting (annual accounts) must be organised for the ring-fenced assets, in addition to an overall
accounting (see below). From a funding perspective, the assets within a legally ring-fenced fund are
allocated to the technical provisions and liabilities related to that separate fund. Clearly, an important
characteristic are the privilege or priority rules linked to legal ring-fencing: the plan members and
beneficiaries have a privilege on “their” ring-fenced assets, even in the event of winding-up of IORP.
Administrative ring-fencing
Contrary to legal ring-fencing, administrative ring-fencing is not governed by the IORP Act. It concerns
contractual arrangements concluded between the IORP and the sponsoring undertakings. Hence, it must not
be laid down in the by-laws and is not opposable to third parties. Separate accounting is not required. On the
other hand, the plan members and beneficiaries do not have a privilege on the ring-fenced assets.
Parties are free to determine the degree of ring-fencing in the management agreement and the financing
plan. This means, that parties can agree that assets (e.g. surplus) will not be transferred from one section to
another. However, in case of stress-situations the legal provisions will prevail on these contractual
arrangements. Indeed, administrative ring-fencing only separates the assets and liabilities of the different
sections administratively and will no longer apply in the event of stress-scenario’s.
As a consequence, when the IORP operates as a going concern, administrative ring-fencing can reach
similar results as legal-ring-fencing (notwithstanding that some differences remain), although it remains a
purely internal measure. However, in stress scenarios, such as insolvency of a sponsoring undertaking or
the winding-up of the IORP, both forms of ring-fencing differ substantially.

4

Accounting

There are no specific rules regarding the accounts for pan-European pension funds. If the assets of the panEuropean pension fund are managed globally or when administrative ring-fencing is organised, no separate
accounts must be kept. In case of separate funds, separate annual accounts have to be made for each
separate fund, as well as one global annual account for the IORP.
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Notification procedure

A Belgian pension fund which envisages engaging in cross-border activities within the EEA has to comply
with a specific notification procedure. The IORP has to notify this intention to manage an occupational
pension plan subject to the social and labour laws of another EEA member state (host state) to the Belgian
regulator (FSMA) and introduce a notification file per host state.
The FSMA will contact its counterparts in the host state, who will have supervisory authority over continue
compliance with social and labour laws.

6

Fully funded at all times

There are no other prudential requirements resulting from this filing. However, the IORP Directive provides
that IORPs with cross-border activities must be fully funded at all times.
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