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TITLE | 0 HEALTH CARE COVERAGE
SUBTITLE A INSURANCE MARKET REFORMS
Rating Rulesin the Individual Market
Current Law

The individual market is currently where individuals and dependents without employer
sporsored coverage or access to a public program purchase health insurance. Some states
impose rating rules on insurance carriers in the individual market. Existing state rating rules
restrict an insurés ability to price insurance policies according torikk of the person or group
seeking coverage, and vary from state to state. Such restrictions may specify the case
characteristics (or risk factors) that may or may not be considered when setting a premium, such
as gender. The spectrum of existing statmg limitations ranges from pure community rating,

to adjusted (or modified) community rating, to rate bands, to no restrictions. Pure community
rating means that premiums cannot vary based on any characteristic, including health. Adjusted
communityrating means that premiums cannot vary based on health, but may vary based on
other key risk factors, such as age.

Rate bands allow premium variation based on health, but such variation is limited according to a
range specified by the state. Rate baardstypically expressed as a percentage aboveaod b

the index (i.e., the midpoint in the allowed rating Bangor example, if a state establishes a rate
band of +/ 25 percent, then insurance carriers can vary premiums, based on health factors, up t
25 percent above and 25 percent below the index. Both adjusted community rating and rate
bands allow premium variation based on any other permitted case characteristic, such as gender.
For each characteristic, the state typically specifies the ambahbwable variation, as a ratio.

For example, a 5:1 ratio for age would allow insurers to charge an individual no more than five
times the premium charged to any other individual, based on age differences. As of January
2009, one state has pure commyndting, seven have adjusted community rating rules, and
eleven have rating bands in the individual market. The remaining states have no limitations on
rating set in law.

TheFederaHealth Insurance Portability and Accountability Act of 1996 (HIRRA.. 104191)
establishedrederakules regarding guaranteed availability, guaranteed renewability, and
coverage for prexisting health conditions in the individual market for certain persons eligible
for HIPAA protections. HIPAA guarantees that eacues in the individual market make at

least two policies available to @HIPAA eligibled individuals, and renewal of individual

coverage is at the option of such individuals, with some exceptions. HIPAA also prohibits
individual issuers from excludingeerage for prexisting health conditions for HIPAA

eligibles. In addition, a number of states have enacted guaranteed issueexisting

condition exclusion rules. Guaranteed issue refers to the requirement that an issuer must accept
every applicanfor coverage. Guaranteed issue does not affect (and is not affected by) rating or
benefits. As of January 2009, 14 states require issuers to offer some or all of their individual
insurance products on a guaranteed issue basis. Moreover, 42 statesheqeriod of time

when coverage for prexisting health conditions may be excluded.



Chairmarés Mark

The Chairmaés Mark would establiskederakating, issue, renewability, and pegisting
condition rules for the individual market. Issuers in tisvidual market could vary premiums
based only on the following characteristics: tobacco use, age, and family composition.
Specifically, premiums could vary no more than the ratio specified for each characteristic:

1 Tobacco usé 1.5:1
1 Agei 5:24:1
1 Famly composition:
o Singlei 1:1
0 Adult with childT 1.8:1
o Two adultsi 2:1
o Familyi 3:1

Premiums could also vary among, but not within, rating areas to reflect geographic differences.
States would define geographic rating areas. Taking together all pdtmigsk factors,
premiumswithin a family categorygould not vary by more than7a5:16:1 composite ratio.

Issuers in the individual market would be required to offer coverage on a guaranteed issue basis.
Under guaranteed issue, if a plan haspacty limit and the Secretary determines that the

number of individuals who elect that plan would exceed the limit, the issuer would be allowed to
limit the number of enrollees according to specified rules. Also, issuers would be required to
offer coverge on a guaranteed renewability basis, and rate those policies on the same factors
used when initially issuing such policies. Issuers would be prohibited from excluding coverage
for pre-existing health conditions and from rescinding health coverage.

Immediate Assistance for Those witlPre-existing Conditions
Current Law

No provision.

Chairmarés Mark

Within a year of enactment, any uninsured individual who has been denied health care coverage
due to a preexistingcondition can enroll in a highsk pool. Premiums in the higtisk pool

will be calculated based on the same rating factors described above and will be 100 percent of
the standard premium rate for a Bronze plan (described below). Currently covered individuals
must be uninsured for sixanths before gaining access to thgh-risk pool. The higkrisk pool

will exist until 2013 and $5 billion in funding will be provided to subsidize premiums in the

pool.



Rating Rules for Small Group Market
Current Law

The small group market is whesmall businesses, typically3D employees but up to 100

employees in some states, purchase health care coverage. Similar to the individual market, some
states currently impose rating rules on insurance carriers in the small group market. As of
January2009, two states have pure community rating rules, ten have adjusted community rating
rules, and 35 have rate bands in the small group market. In the states with rate bands, many
exceed variation of 25:1.

HIPAA establishedrederakules regarding guaraggd issue, guaranteed renewability, and
coverage for prexisting health conditions for certain persons and groups. HIPAA requires that
coverage sold to firms with-20 employees must be sold on a guaranteed issue basis. That is,
the issuer must acceptexy small employer that applies for coverage. HIPAA also guarantees
renewal of both small and large group coverage at the option of the plan sponsor (e.g.,
employer), with some exceptions. And HIPAA limits the duration that coverage fexisteng
hedth conditions may be excluded fidIPAA eligibleo individuals with group coverage. In
addition, a number of states have enacted their own guaranteed issue-@xidtjprg condition
exclusion rules, sometimes exceediteglerakules. All states requirigsuers to offer policies to
firms with 250 workers on a guaranteed issue basis and limit the period of time when coverage
for pre-existing health conditions may be excluded, in compliance with HIPAA. As of January
2009, 13 states also require issuergfter policies on a guaranteed issue basis teesafiloyed
figroups of on@and 21 states had pexisting condition exclusion rules that provided consumer
protection above thEederalstandard.

Chairmarts Mark

The rules for the small group market ebbe the same as those for the individual market,
except that they would be phased in over a period of up to five years beglanirgy-1,2013
July 1, 2013as determined by each state with approval from the Secretary.

Cafeteria Plans for Small Employers
Current Law

Definition of a Cafeteria Plan If an employee receives a qualified benefit based on the

employeés election between the qualified benefit and a taxable benefit under a cafeteria plan,

the qualified benefit generally is not includablegioss incomé.However, if a plan offering an
employee an election between taxable benefits (including cash) and nontaxable qualified benefits
does not meet the requirements for being a cafeteria plan, the election between taxable and
nontaxable benefitsesults in gross income to the employee, regardless of what benefit is elected
and when the election is matlé. cafeteria plan is a separate written plan under which all

! Sec. 125(a).
2 Proposed Treas. Reg. sec. 1-12b)



participants are employees, and participants are permitted to choose amongaeleast
permitted taxable benefit (for example, current cash compensation) and at least one qualified
benefit. Finally, a cafeteria plan must not provide for deferral of compensation, except as
specifically permitted in sections 125(d)(2)(B), (C), or (D).

Qualified Benefits Qualified benefits under a cafeteria plan are generally employer provided
benefits that are not includable in gross income under an express provision of the Code.
Examples of qualified benefits include employer provided health insei@wverage, group term
life insurance coverage not in excess of $50,000, and benefits under a dependent care assistance
program. In order to bexcludible any qualified benefit elected under a cafeteria plan must
independently satisfy any requirementsl@inthe Code section that prdes the exclusions.
However,some employeprovided benefits that are not includable in gross income under an
express provision of the Code are explicitly not allowed in a cafeteria plan. These benefits are
generally referré to as nonqualified benefits. Examples of nonqualified benefits include
scholarships employerprovided meals and lodgirfgeducational assistancéend fringe

benefits® A plan offering any nonqualified benefit is not a cafeteria plan.

Flex-creditsUnder a Cafeteria Plan.Employer flexcredits are nomlective employer

contributions that an employer makes available for every employee eligible to participate in the
cafeteria plan, to be used at the empl@yetection only for one or more qualifiedrefits (but

not as cash or other taxable benefits).

Employer Contributions Through Salary ReductiorEmployees electing a qualified benefit
through salary reduction are electing to forego salary and instead to receive a benefit which is
excludible fran gross income because it is provided by employer contributions. Section 125
provides that the employee is treated as receiving the qualified benefit from the employer in lieu
of the taxable benefit. For example, active employees participating in aricapbde may be

able to pay their share of premiums for employer provided health insurance etaa Ipasis

through salary reductich.

Nondiscrimination RequirementsCafeteria plans and certain qualified benefits (including

group term life insuran¢eself insured medical reimbursement plans, and dependent care
assistance programs) are subject to nondiscrimination requirements to prevent discrimination in
favor of highly compensated individuals generally as to eligibility for benefits and as to actual
contributions and benefits provided. There are also rules to prevent disproportionate benefits to

¥Sec. 117
“Sec. 119
®Sec.127
®Sec. 132

"Proposed Treas. Reg. sec. 112§). Longterm care services are also not qualified benefits. Contributions to
Archer Medical Savings Accounts (sections 220, 106(b),gp t er m | i fe i nsurance for an
or dependent, and elective deferrals to section 403(b) plans are also nonqualified benefits.

8 Sec. 125.



key employees (within the meaning of section 418(il).general, the failure to satisfy the
nondiscrimination rules results in a loss of the tax exclusyatie highly compensated

individuals. Although the basic purpose for the nondiscrimination rules is the same, the specific
rules for satisfying the relevant nondiscrimination requirements, including the definition of
highly compensated individu¥lyvary for cafeteria plans generally and for each qualified benefit.
An employer maintaining a cafeteria plan in which any highly compensated individual
participates must make sure that both the cafeteria plan and each qualified benefit satisfies the
relevant nadiscrimination requirements, or the participating highly compensated employees
may not be able to exclude from income the otherwise qualified benefits.

Chairmarts Mark

The Chairmads Mark would provide for a safe harbor from the nondiscriminationireents

for cafeteria plans for an eligible small employer. The safe harbor unddiatheilso applies to
the nondiscrimination requirements for specified qualified benefits offered under the cafeteria
plan, including group term life insurance, coveragder a self insured group health plan, and
benefits under a dependent care assistance program. The safe harbor reqthecatiederia

plan satisfy minimum eligibility and participation requirements and minimuradiesgit
contribution requirements.

Eligibility Requirement The eligibility requirement is met only if all employees (other than
excludibleemployees) are eligible to participate, and each employee eligible to participate is able
to elect any benefit available under the plan (subjeitteaderms and conditions applicable to all
participants). However, a cafeteria plan will not fail to satisfy this eligibility requirement

merely because the plan excludes employees (@hdave not attained the age of 21 (or a

younger age provided indtplan) before the close of a plan y€aj had fewer than 1,000 hours

of service for the preceding plan ye@) have less thaoneyear of service with the employer as

of any day during the plan yed#) are covered under an agreement which the Segret

Labor finds to be a collective bargaining agreement if there is evidence that the benefits covered
under the cafeteria plan were the subject of good faith bargaining between employee

° A key employee generally is an employee who, at any time during the year is (Lperfigat owner of the

employer, or (2) a onpercent owner with compensation of more than $150,000 (not indexed), or (3) an officer with
compensation more than $160,000 (for 2009). A special rule limits the number of officers treated as key employees.
If the employer is a corporation, a fipercent owner is a person who owns more than five percent of the

outstanding stock or stock possessing more than five percent of the total combined voting power of all stock. If the
employer is not a corporation, a fipercent owner is a person who owns more than five percent of the capital or
profits interest. A ong@ercent owner is defined by substituting one percent for five percent in the preceding
definitions. Attribution applies in determining ownership.

®Undersection 125, a cafeteria plan must not discriminate
respect to eligibility to participate in the cafeteria
to benefits underthe pldh.For cafeteria plan purposes, a fAhighly comp

five-percent shareholder, (3) an individual who is highly compensated, or (4) the spouse or dependent of any of the
preceding categorieS. A A hi ghl y c ocmppeannstadt eids paarptairti ci pant who fall
AHIi ghly compensatedo i s not def i nerguredbealthpldanimestmtur pose . |
di scriminate in favor of a #faAhi gh Iftge ficedighest paid efficeesd(2)iandi vi d
10-percent shareholder, or (3) an individual among the highest paid 25 percent of all employees. Under section 129

for a dependent care assistance program, eligibility for benefits, and the benefits and contpbutided,

generally must not discriminate in favor of highly compensated employees within the meaning of section 414(q).
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representatives and the emplqyar(5) are described in sectida0(b)(3)(C) (relating to
nonresident aliens working outside the United States).

Minimum Contribution Requirement The minimum contribution requirement is met(if) the
employer provides flexredits available for use during the plan year equal teasttivo percent

of each eligible employée compensation for the plan year (2) the value of employgraid
benefits is at leastix percent of each eligible employseompensation for the plan year or, if
less, twice the amount of the salary reduttamount for the year of each eligible employee who
is not a highly compensated (within the meaning of section 414@)h key employee (within

the meaning of section 416(i)) and who patrticipates in the plan.

An employer is permitted to provide flexedits under the cafeteria plan in addition to the
minimum required matching or naglective contributions. However, the contribution
requirement is not satisfied if the matching contributions for any highly compensated or key
employee are at a greatate than matching contributions for any employee who is not a highly
compensated or key employee, with respect to salary reduction contributions.

Eligible Employer An eligible small employer under ti@hairmaris Markis, with respect to

any year, an epioyer who employed an average of 100 or fewer employees on business days
during either of théwo preceding years. For purposes of kak, a year may only be taken into
account if the employer was in existence throughout the year. If an employer was not
existence throughout the preceding year, the determination is based on the average number of
employees that it is reasonably expected such employer will employ on business days in the
current year. If an employer was an eligible employer for any yeshmaintained a simple

cafeteria plan for its employees for such year, then, for each subsequent year during which the
employer continues, without interruption, to maintain the cafeteria plan, the employer is deemed
to be an eligible small employer untile employer employs an average of 20fhore

employees on business days during any year preceding any such subsequent year.

The determination of whether an employer is an eligible small employer is determined by
applying the control group rules of sexti52 (a) and (b) under which all members of the
controlled group are treated as a single employer. In addition, the definition of employee
includes leased employees within the meaning of section 414(n) affd (o).

1 Section 414(q) generally defines a highly compensated employee as an employee: (1) who waeeefive

owner during the yeardhe preceding year; or (2) who had compensation of $110,000 (for 2009) or more for the
preceding year. An employer may elect to limit the employees treated as highly compensated employees based
upon their compensation in the preceding year to the Higlagd 20 percent of employees in the preceding year.
Five-percent owner is defined by crasference to the definition of key employee.

12 Section 52(b) provides that, for specified purposes, all employees of all corporations which are members of a
contolled group of corporations are treated as employed by a single employer. However, section 52(b) provides
certain modifications to the control group rules including substituting 50 percent ownership for 80 percent

ownership as the measure of control. fEhis a similar rule in section 52(c) under which all employees of trades or
businesses (whether or not incorporated) which are under common control are treated under regulations as employed
by a single employer. Section 414(n) provides rules for spegifigubses when leased employees are treated as
employed by the service recipient and section 414 (o) authorizes the Treasury to issue regulations to prevent
avoidance of the requirements of section 414(n).



Effective Date

This sections dfective for taxable years beginning after December 31, 2010.
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Pooling Requirements for Individual and Small Group Markets
Current Law

Pooling refers to the industry practice afoting the insurance risk of individuals or groups in

order to determine premiums. In the individual market premiums are typically based on the risk
of the applicant, such as an individual or family. In the small group market, premiums are
typically basd on the collective risk of the small group.

HIPAA defines small group size as those firms with®employees. Moreover, states have

defined small group for health insurance purposes. As of December 2008, 12 states define small
group size as those witlh50 employees, including sedimployed. The rest of the states and the
District of Columbia define small groups in keeping with Heeleralstandard.

As part of its comprehensive health reform plan, Massachusetts merged its small and individual
markes. The practical effect is that insurance risk is now spread across the larger combined
pool, upon which premiums are determined.

Chairmarts Mark

States would be required to apply the rfieaderalkrating rules to two distinct markets (1) the
individud market and (2) the small group market, defined as group$0far up to 100 attate
option. States would have the option to merge the pooling and rating requirements for the
individual and small group markets.

Risk-adjustment. All plans in the imividual and small group markets would be subject to the
same system of riskdjustment. Risladjustment will be applied within rating areas (described
below).

The Secretary would be required toqorealify entities capable of conducting rakjustment

and the states would have the option to pick among those entities. The entitjealiiied by

the Secretary cannot be owned or operated by insurance carriers. The Secretary of HHS would
define qualified riskadjustment models which can be used biestaStates can also choose to
develop their own risfadjustment model but it must produce similar results and not increase
Federakosts. After riskadjustments applied, reinsurance and risrridors (described below)
would apply.



Reinsurance. As a condition of issuing commercial, major medical health insurance policies or
administering benefit plans for major medical coverage in years 2013, 2014, and 2015, all health
insurance issuers would be required to contribute to a reinsurance progradividual policies

that is administered by a nqmofit reinsurance entity that would function as described below.

This requirement would be enforced at the state level in a manner consistent with new the
insurance market reforms. ablonalAssociation oftnsuranceCommissioners (NAICyvould be

directed to develop a model for states to adopt. If the NAIC does not act or a state does not adopt
the new requirements, ndvederaregulations would preempt state laws that conflict with the new
reinsurance regeements.

In order to meet the requirement above, insurers shall contribute to a reinsurance entity that is a
non-profit entity (referred to as thifiNon Profit). The purpose of the Non Profit must be to help
stabilize premiums for individual covemagluring the first few years of operation of the state
exchanges when the risk of adverse selection related to new rating rules and market changes is
greatest. A duty of the Non Profit must be to coordinate the funding and operation of a risk
spreading mehanism that takes the form of reinsuran€ae Non Profit will be tax exempt for
Federal tax purposes

The Non Profit must use funds collected to support a reinsurance mechanism applied to individuals
(individual) enrolled in plans offered within tiséate exchange. The mechanism would be

invisible to the individual and take the form of reinsurance for those defirféuggsrisko

Individuals for whom reinsurance payments are applicable must be objectively identified using a
limited list of 53100 hgh-risk conditions or other comparable objective method recommended by
the American Academy of Actuaries (tfilecademy). The formula for reinsurance payments

must be designed on a per condition basis or other comparable method recommended by the
Academythat encourages the use of care coordination aredncanagement programs for high

risk conditions. The formula shall equitably allocate the available funds through reconciliation

(e.g., at yeaend).

Contributions collected by the Non Profit must t&20 billion in 2013 to 2015 in order for

insurers to meet the requirement. Contributions could be collected in advance or on a periodic
basis throughout each applicable year as long ai$iod in reinsurance payments could be

made by the Non Profior individual policiesseld-in-the-state-exchangies 2013, $6 billion for

2014, and $4 billion for 2015. In the event that all funds are not expended in the three year period,
the nonprofits may continue to make payments through 2017, but no newvitmdd be

collected beyond 2015. The contribution amounts allocated and used in any of the three years may
vary based on the reinsurance needs of a particular year or to reflect experience in the prior year.
The contribution amount must proportionallyieet each entit§s fully insured commercial book

of business for all major medical products &mdd-partyadministratorsTPA) fees (e.g., based on
percentage of revenue or flat, per enrollee amount). Separate contributions from insurers would
fund theadministrative expenses of the Non Profit. Nothing would preclude the Non Profit from
collecting additional funding on a voluntary basis or in conjunction with state requirements
applicable to new individual polices offered outside the state exchanges.



State insurance commissioners would be able to review the actuarial soundness of the risk
spreading activities conducted by and the contributions made by the Non Profit.

Additional contributions will be made in the amount of $5 billion in 2013 to 20AHy to
employersponsored retiree coverage. The program would reimburse any eligible employers or
insurers 80 percent of claims between $15,000 and ends at $90,000. The thresholds would rise
each year based on the Medical Care Component of the)GBlinded to the nearest multiple of
$1,000. It would reinsure only the claims for individual between the ages 55 to 64 year old who
are not active workers or dependents of active workers and who are not Metimiaie.

Eligible employers are those offieqg coverage that is appropriate for a mature population between
55 and 64, offers preventative benefits, has demonstrated programs to genessgengstfor

those with chronic and higtost conditions, and can show actual cost of medical claims.

Risk Corridors. After reinsurance is applied, in the case of a plan that offers coverage in the
individual and small group marken 2013, 2014, and 2015, riskrridors modeled after that

applied to regional Participating Provider Organizations in MedicaredPwill be provided if a

plan chooses to participate. For the purpose of this provision, allowable costs means the total
amount of costs that the plan incurred in providing benefits covered by the plan reduced by the
portion of such costs attributakite administrative expenses. The tetarget amouritmeans an
amount equal to the total annual premium (including any premium subsidies) collectable for the
enrollees for the year reduced by the amount of administrative expenses.

If the allowable costsof the plan for the year are at least 97 percent, but do not exceed 103
percent, of the target amount for the plan and year, there would be no payment adjustment for the
plan and year. If the allowable costs for the plan for the year are greater thaerd€g, but

not greater than 108 percent, of the target amount for the plan and year, the Secretary would
make a payment to the plan equal to 50 percent of the difference between the allowable costs and
103 percent of the target amount. If the allowaloists for the plan for the year are greater than

108 percent of the target amount for the plan and year, the Secretary would make a payment to
the plan equal to the sum of 2.5 percent of the target amount and 80 percent of the difference
between the allowade costs and 108 percent of the target amount.

If the allowable costs for the plan for the year are less than 97 percent, but greater than or equal
to 92 percent, of the target amount for the plan and year, the Secretary would receive a payment
from theplan equal to 50 percent of the difference between 97 percent of the target amount and
the allowable costs. If the allowable costs for the plan for the year are less than 92 percent of the
target amount for the plan and year, the Secretary would recpasgveent from the plan equal

to the sum of 2.5 percent of the target amount; and 80 percent of the difference between 92
percent of such target amount and such allowable costs.

State Insurance Commissioners
Current Law

State insurance commissioners @gponsible for protecting the interests of insurance
consumers by performing functions such as antifraud efforts, addressing consumer complaints,
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market analysis, producer licensing, and regulatory interventions. They are responsible for
enforcing the geeral rules governing insurance, which include licensing insurers and rules for
brokers and agents activities.

HIPAA guarantees the availability of a plan and prohibitsepisting condition exclusions for
certain eligible individuals who are moving fragroup health insurance to insurance in the
individual market. States have the choice of either enforcing the HIPAA individual market
guarantees, referred to as fitederafallback or they may establish dacceptable alternative
state mechanisman states using thEederaffallback approach, HIPAA requires all health
insurance issuers operating in the individual market to offer coverage to all eligible individuals
and prohibits them from placing any limitations on the coverage of argxmstng medal

condition. Insurers have options for complying, such as offering the two most popular products,
and they can refuse to cover individuals seeking portability from the group market if financial or
provider capacity would be impaired

Chairmarés Mark

Rodes and Responsibilitie$State insurance commissioners would continue to provide oversight

of plans with regard to consumer protections (e.g., grievance procedures, external review, agent
practices and training, market conduct), rate reviews, solversgryvesrequirements, premium

taxes, and all requirements imposed on insured plans as specifiedviatkisThey would

provide oversight of plans with regardsRederalating rules and any additional state rating

rules, facilitate riskadjustment withirservice areas, and establish rate schedules for broker
commissions in the state exchanges.

Enforcement MechanismThe National Association of Insurance Commissioners (NAIC) will

devise an NAIC Model Regulation within 12 months of enactment that is temtsigth the new
Federalaw with regards té-ederahealth insurance rating, issuance and marketing

requirements. This model becomes the Rederaiminimum standard without any further
Congressional action. The new model should be developed by NAiGnput from all NAIC

members, health insurance issuers, consumer groups and other qualified individuals.
Representatives shall be selected in a manner so as to assure balanced representation among the
interested parties.

Once completed, the NAIC Mobdis written intoFederakegulation. If NAIC does not act with

the 12 month time period, the Secretary of HHS promulgates regulations siithionths in a
manner consistent with the néwderalaw. Once the Model is completed, states must adopt the
new NAIC Model (or adopt the HHS Model if the NAIC did not act in the specified time period)
through changes in state regulation and/or legislation. States may also, with approval from the
Secretary of HHS, implement a rule or provision differently as &sis still consistent with

the intent of the newederalaw and provides the same level of consumer protections.

If a state fails to adopt the changes in conformance with thé-ederaiminimum standards
either by adopting the NAIC Model or throu§ecretarial approval, conflicting state laws would
be preempted. In such a case, insurers would then offer coveragé-addealaw and be
overseen by HHS until the state adopts the necessary changes.
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States must establish an exchange that compltesting requirements set forth in thederal

law. If a state does not establish an exchange within 24 months of enactment, the Secretary of
HHS shall contract with a negovernmental entity to establish a state exchange that complies
with theFederalegislation.

Added in the Modification or by Amendment at Markup

The Mark wouldprohibit state lawfrom imposingmore stringent regulatory requirements on
certainhealth insurance issudrsat are not applied to all issuers in the individual and small
groupmarkets. All entities offering health insurance would be subject to state regulatory
requirements that exceed federal requirements established under this legislation.

Rating Areas
Current Law

There are néederdly-established rating areas in thevate health insurance market. However,
some states have enacted rating rules in the individual and small group markets that include
geography as a characteristic on which premiums may vary. In these cases, the state has
established rating areas. Typlgabktates use counties or zip codes to define those areas.

Chairmarts Mark

Rating areas would be defined by state insurance commissioners and reviewed by the Secretary
for adequacy. Rating areas (1) could allow for exceptions (e.qg., @baliy planthat does not

have the capacity to serve the entire rating area could be allowed to serve less than a full rating
area), (2) would be required to allow for pooling of similar cost people, and (3) would be risk
adjusted within each area and across allplareach market (individual and small group).

Grandfathered Plans
Current Law

No provision.
Chairmarés Mark

Individuals and groups who wish to renew coverage in an existing policy would be permitted to
do so. Plans could continue to offer coveraga grandfathered policy, but only to those who

were currently enrolled, dependents, or in the case of an employer, to new employees and their
dependentsAny individual who has an existing policy equal in value tofifming invincibl®
plan(described blow) can renew that policy. The policy will be considered minimum creditable
coverage for purposes of meeting the personal responsibility requireN@tex credits would

be offered for grandfathered plans.

12



| Beginningduly 1, 2013anuary-1-201Feckralrating rules would be phased in for
grandfathered policies in the small group market, over a period offiye tgears, as determined
by the state with approval from the Secretary. These plans could continue to exist after the
transition period, butvould be subject to the new rating rules.

Interstate Sale of Insurance
Current Law

No provision.

Chairmarés Mark

No later than 2013, the National Association of Insurance Commissioners (NAIC) shall develop
model rules for the creation fifiealth cae choice compacts.Starting in 2015, statefollowing

action taken by the state legislattmeapprove participatignmay formfhealth care choice
compactéto allow for the purchase of individual health insurance across state fiidealth

care choie compact3may exist between two or more states. Once compacts have been agreed
to, insurers would be allowed to sell policies in any state participating in the compact. Insurers
selling policies through ghealth care choice compaetould only be sulgct to the laws and
regulations of the state where the policy is written or issued.

Compacts shall provide that the state where the consumer lives retains authority to address
market conduct, unfair trade practices, network adequacy and consumei@rcteetdards,

including addressing disputes as to the performance of the contract. Insurers either must be
licensed in both states or submit to the jurisdiction of each state with regard to these issues
(including allowing access to records as if thaires were licensed in the state.) Before selling

a individual policy through &health care choice compazinsurers must clearly notify

consumers that the policy may not be subject to all the laws and regulations of the state is which
the purchaser ra$es.

EffectiveDate
| The effective date for this subtitledsauary-July 1, 2013 unless otherwise indicated.
National Plans
Current Law.
No provision.
Chairmarts Mark
The Chai r man dlevniMianalplang with lundforna benefit packageat are offered

across state lines. These national plans must be licensed in every state that they choose to
operate and would be regulated by the states in terms of solvency and other key consumer

13



protections and would offer coverage through the statbangesStates are permitted to ept
out of the national plarLeqgislative action must be taken at the state level in order for a state to
optout. A state that has optedit can also take legislative action to opt back thémational

plan.

Such néonal plans must be compliant with the benefit levels and categories detailed in the
Mark, but would preempt state benefit mandatbsreby allowing these national plans to offer a
single, uniform benefit package. The National Association of Insuraocerissioners (NAIC),

in consultation with consumer groups, business interests, including small businesses, the
insurance industry, federal regulators, and benefit experts, will develop standards as to how
benefit categories should be implemented (e.g.} whrastitute prescription drug coverage)

taking into consideration how each benefit is offered in a majority (26) of the states. After NAIC
publishes these standards, the state insurance commissioners will ensure that insurance
companies offering nationplans are providing plans that are compliant.

Premiums for national plans will be determined based on rating rules in each state and will
reflect geographic variation among rating areas. National plans would be subject to the
requirement to offer sikr and gold benefit levels. If an insurer offers a national plan(s) in one
state, it must offer the same plan(s) in any other state in which it chooses to participate. For
national plans, the NAIC will also develop harmonization standards for procéstateo
insurance regulation that pertain to form filing and rate filing.

State OptOut

Beginning in 2015, the Chairmandés Mark provid
to opt out of certain aspects of this Act through a waiver pro&sses may be granted a waiver

if the state applies to the Secretary to providdthemre coverage that is at least as
comprehensive as r equ.i r States maydeekawhiveethroDdhai r man 6
process similar to Medicaid and CHIR.the State submits a waiver to the Secretary, the

Secretary must respond no later than 180 days and if the Secretary refuses to grant a waiver, the
Secretary must notify the State and Congress about why the waiver was not granted.

The Mark requires states meeet the requirements of this Act such that all residents have
affordable, quality insurance coverage shall be eligible for a waiver of applicable Federal health
related program requirements.

In order to be eligible to receive a waiver under this sectimites must demonstrate that:

(1) thestate plan providehealth care coverage to its residents that is at least as comprehensive
as the coverage required under an exchange plan and with citizen input through a referenda
or similar means;

(2) the state plan willensurethatall residents have coverage;

(3) thestate submits an applicatida the Secretargt such time, in such manner, and
containing such information as the Secretary may require, including a comprehensive
description of the State legislation or pfanimplemening the Statédbased health plan
and
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(4) the state submits a teyear budget for the plan that is budget neutral to the Federal
government.

TheSecretary must respond to the state within 180 days after the application heeckged.
Approveof the planwould be grantednly if it meets criteria consistent with that of the
Americabés Healthy Future Act, including that
improve the delivery system performance, provide affordable choices for alizensitexpand
protections against excessive -@fHpocket spending, provides coverage to the same number of
uninsured and not increase the Federal deficit. If the Secretary determines that a waiver should
be granted under this section, the Secretary Bhéfly the State involved of such determination

and the terms and effectiveness of such waiver.

If the Secretary refuses to grant a waiver under this section, the Sewretdaybe required to
do the following:
(1) notify thestate of such determination, dithe reasonfor denial and
(2) notify the appropriat€ommittees of Congress tife determination and the reasdos the
denial.

The Secretarywould determine the scope of a waiver granted to a State under this section,
including which Federal laws andquirements will not apply to the State under the waiver.
Waiver authority only relates to laws under the authority of the Secretary of HHS and does not

apply to Il aws |like the Ciwvil Ri ghts Act, ERI S
other fedeal law or regulation which is not under the jurisdiction of the Secretary of HHS.
Wai vers are not i ntended to thwart or affect

Health Future Act.

State Option for a Basic Health Plan

Overview. The Mark povides an opportunity for states to estabéigederallyfunded, non
Medicaid state plafor people with incomes above Medicaligibility but below 200 percent of
the federal poverty level (FPLWJnder thigrovision the federal government would pide
funds to participating states in order to allow such states to provide affordable health care
coverage through private health care systems under contract.

States would use their share of fedéwaldingto negotiate with health care systems for high
quality, costeffective coverage options to provide better value to individuals and families in
their states. Eligible individuals and families would have access to several affordable pre
negotiated coverage options through the Basic Health Plans ttahdveing limited to

independent negotiating through the Exchange with individuatradit subsidies. By using
negotiated purchasing, Basic Health Plans could provide improved benefits and reduced costs.

Funding. For purposes of this amendmentfasst e 6 s Basi ¢c Health Pl an f
based on the value of individual tax creditgl cost sharing subsidigmt would otherwise have

been made based on enrollment in that stakes amount should be calculated on a per enrollee

basis. In m&king this calculation, the Secretary would consider all relevant factors necessary to
determine the value of individual tax credatsd cost sharing subsidigst would have been
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paid for enrollees in that starho are otherwise eligibleFunds distribted to the states would
be provided to independent stdt@sed trusts and would be used by the states to negotiate
credtable coverage for Basic Health Plan enrollees only.

Eligibility . The Basic Health Plan would be available to people with incomesifgdo 200

percent of FPL. States could enroll the following incestigible persons in their Basic Health

Plan, as of July 1, 2013: persons who (1) are under age of 65; (2) do not have access to
affordable employer sponsored coverage that meets mincresfitable coverage standards; (3)

are residents of an area served by the plan; (4) have gross family income above 133 percent of
FPL and below 200 percent of FPL; (5) choose to obtain basic health care coverage from a
participating health care plan; ar) (emain current in payment of their share of the premiums.

Benefit package and premium assistance: Minimum benefit package and premium cost sharing
levels in the Basic Health Plan would be set at the levels provided for this population in the
MakingCover age Affordable section of the Chair man
eligible population would be available through the Basic Health Plan instead of through the tax
credits otherwise provided for in the mark. The population above 200 peRiemidtild have

access to tax credits as available in the mark.

States would be encouraged to include innovative features in their health plan contracting,
including but not limited to: care coordination and care management for enrollees, especially for
those with chronic health conditions, incentives for use of preventive services, and establishment
of a patient/doctor relationships that maximize patient involvement in health care decision
making, including awareness of the incentives and disincentivesrg the health care plan.

Health care plan contracting: States would negotiate contracts with health care systems to ensure
that coverage is available to all eligible persons in the state. The state Basic Health Plan
administrators would be sponsible for conducting a competitive procurement, with negotiation

of payment rates and benefit packages that may exceed the minimum requirements outlined
above. The Secretary of HHS would be required to verify that state Basic Health Plans are
operatirmg within federal cost and eligibility verification guidelines.

The state administrators are to consider and make suitable allowance for differences in health
care needs of enrollees, and differences in local availability of health care provider resources.
The state administrators would be encouraged to find ways to integrate their Basic Health Plan
negotiations with any Medicaid or other state administered health care programs to maximize
efficiency and improve the continuity of care between all statérashered health programs.

State administrators would seek to contract with managed care systems, or with systems that
offer as many of the attributes of managed care as are feasible in the local health care market. A
minimum medical loss ratio of 85 ment would be required of all participating plans. State
administrators, in conjunction with HHS, would establish specific performance measures and
standards for participating health care systems that focus on quality of care and improved health
outcomes.Participating health care systems must report to the state on the measures. Their
performance and quality information would be made available to the Secretary of HHS and the
Basic Health Plan enrollees, to help enrollees choose the best health @are syst
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State administrators should seek participation by multiple health plans to allow enrollees a

choice between two or more plans, whenever possible. A participating health care system can be

a licensed health maintenance organization, a licensed hrealtier, or a network of health care
providers established to offer Basic Health Plan services. States entering into health care choice
compacts outlined in the Chai rstateariSkspoolméor Kk wo ul
the purposes of negotiat] with health care systems.

Opportunity for Cost SavingsStates would be able to negotiate lower cost coverage through
managed health care plans than individuals could negotiate for themselves with their individual
tax credit subsidies. Evidence fr@imilar programs on the state level has shown that a savings
of at least 25 percent can be achieved from state negotiations.

For purposes of this Amendment, 85% of the funds dedicated to providing individual tax credit
subsidies for individuals from 138 200% of poverty would be distributed to states choosing to
create Basic Health Plans based upon the funding formula outlined above. To the extent a state
chooses to create a Basic Health Plan, no tax credit subsidy would be available to individuals
otherwise eligible as members of the covered enrollee population. Tax credit subsidies would be
available to citizens of states that have chosen not to create Basic Health Plans.

SUBTITLE BO STATE EXCHANGES AND CONSUMER ASSISTANCE
State Exchanges and Markeng Requirements
Current Law

No specific provision exists iRederalaw today regarding a health insurance exchange. At the
state level, however, Massachusetts established a health insurance Connector, which is described
below for illustrative purpass.

In 2006, in tandem with substantial private health insurance market reforms, Massachusetts
created the Health Insurance Connector Authority, governed by a Board of Directors, to serve as
an intermediary that assists individuals in acquiring healtiramge. In this role, the Health
Connector manages two programs. The firstis Commonwealth Care, which offers a
governmentsubsidized plan at three benefit levels from a handful of health insurers to

individuals up to 300 percent of thederapoverty bvel (FPL) who are not otherwise eligible

for traditional Medicaid or other coverage (e.g.-fEsed coverage). The second is
Commonwealth Choice, which offers an unsubsidized selection of four benefit tiers (gold, silver,
bronze, and young adult) frorixsnsurers to individuals and small groups.

Under state law, the Board of Directors, with its 11 board members, has numerous
responsibilities, including the following: determining eligibility for and administering subsidies
through the Commonwealth @aprogram, awarding a seal of approval to qualified health plans
offered through the ConnecerCommonwealth Choice program, developing regulations
defining what constitutecreditable coverageconstructing an affordability schedule to
determine if reslents have access fiaffordable coverage and may therefore be subject to tax
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penalties if they are uninsured, and developing a system for processing appeals related to
eligibility decisions for the Commonwealth Care program and the individual mandate.

Chairmarés Mark

Plan Participation.Beginning in 2013all private insurers in the individual and small group
markets that operate nationally, regionally, statewide, or locally must be available in a newly
established state exchanges, if the insurerbcamesed by a state (that is, a state has determined
that the plans meet all the markeform requirements).

Added in the Modification or by Amendment at Markup

Internal Appeals ProcessPlans and health insuranaarriersoffering coverage in the exahge
would be required to hawan internal claims appeal process.

Child-only and Dental Plans.The Mark provides for the availability of chilwhly health

insurance coverage through the exchange and would direct the Secretary to determine whether
alterndive mean$ suchas direct subsidies, and refinements to tax credit eligibility
determinations, are necessary to provide support for the purchase of such coverage for children.
Standalone dental planslsowould be permitted to offer pediatric dentahbéts directly and to

offer coverage through the exchandéese plans must comply with all consumer protection
requirementsn order to participate the exchange.

EmergencyRoom Protections The Mark would require that health plans and health insure
offering coverage in the exchange would be required to provide enrolled individuals coverage for
emergency room services without regard to prior authorization or the emergency care @rsvider
contractual relationship with the health plan. Further,|kBs@® may not be charged-payments

or costsharing for emergency room services furnishedobutetwork that are higher than-in

network rates.

Establishment of State Exchanges$tates would be required to establish an exchange for the
individual marketand a Small Business Health Options Program (SHOP) exchange for the small
group market, with technical assistance from the Secretary, in 2010. This requirement may
encompass a single exchange with separate resources for individual argrsaoptustomes.

The Secretary would be required to establish and maintain a database of plan offerings for use by
state exchanges. The database would enable the review efpstaifc information. The

Secretary could contract out to a private entity for the diperaf the plan databasad can also

enter into an agreement with a SEkchangen carrying out its functions

In 2010, 2011 and 201@lans withannual and lifetime limitandso-calledfimini-medicab

plans with limited benefits and low annual capsilddeprohibited from beingffered in the
state exchanges. All other policies would be offered in the state exchange. Bedmmaiag1,
2613July 1, 2013all plans offered in the individual and small group market, whether through
the exchange or tside of the exchange, would have to comply with the rating reforms and
benefit options detailed in the Chairn@aark.
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Agents and brokers are permitted to enroll individuals and employers in any health insurance

option available in the state exchanges.

Legal U.S. residents will be able to obtain insurance through the state exchanges. Parents who
are in the country illegally will not be able to buy personal insurance coverage through the state
exchange but will be able to buy insurance for their Ut&eri or lawfully present children.

Functions Performed by Secretary and/or Statéghe Secretary and/or states would do the
following:

1.

After consultation with state insurance commissioners, develop a standard enrollment
application for eligible individals and small businesses seeking health insurance through
the state exchange, whether done electronically or on paper;

Provide a standardized format for presenting insurance options in the state exchange,
including benefits, premiums, and provider netiwgofallowing for customized
information so that individuals could sort by factors such as ZIP code or providers);

Develop standardized marketing requirements consistent with the NAIC model
regulation;

Develop a rating system for plans entering the statbangdased omelative quality
and price compared to other plans offering products in the same benefiiiokl
would be displayed on tlstate exchange website

Maintain call center support for customer service that includes multilingual assidtan
the center would have the ability to mail relevant information to residents based on their
inquiry and ZIP code;

Enable consumers to enroll in health care plans in local hospitals, schools, Departments
of Motor Vehicles, local Social Security offgeand any other offices designated by the
state;

Develop a model template for a Web portal for use by the states that directs individuals
and small businesses to available insurance options in their state, provides a tax credit
calculator so individualand small businesses can determine their true cost of coverage,
informs individuals of eligibility for public programs, and presents standardized
information related to insurance options, including quality ratings;

Conduct ellglblllty determlnatlons fctax credlts and subsMuéas—pe#eFmed—by a

, RS) for
enel-ef—yealf—peeenematqenand enable enrollment of |nd|V|duaIs and small busmesses

Establish procedures for gramgimn annual certification upon request of a resident who

has sought health insurance coverage through the state exchange, attesting that, for the
purposes of enforcing the individual requirement, no health benefit plan which meets the
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definition of creditdle coverage was deemed affordable by the exchange for that
individuald and maintain a list of individuals for whom certificates have been granted

and share this information with the Secretary and Treasury Secretary in order for the IRS
to effectively enfoce the personal responsibility requirement;

10. Establish procedures for appeals of eligibility decisions for subsalies;

11.Establish a plan for publicizing the existence of the state exchange and the annual open
enrollment period.

State Exchange Relatedunactions Performed by State Insurance Commissionegtate

insurance commissioners would establish procedures for reviewing plans to be offered through
the state exchanges and would develop criteria for determining whether certain health benefit
plans carbe available for sale in the market.

Regional ExchangesStates could, through interstate compacts, form regional exchanges,
subject to approval by the Secretary.

SHOP Exchange.States would assist small employers that opt to use the SHORMggdmthe
enrollment option for their employees. Small firms offering through the exchange could not self
insure. Small employers that made -aggusted contributions on behalf of their employees

would be granted a safe harbor from sthscrimination ries.

Administrator. The Secretary of HHS would designate an office within the Department to
provide technical assistance to states on incorporating small businesses into SHOP exchanges.

Large Employers.Beginning in 2015states must allow small busises up to 100 employees
purchase coverage through the SHOP health insurance exchange and states may allow employers
with more than 100 employees into the state exchange beginning in B0dinesses that grow

beyond the upper employee limit in the SHORh&ngemay continue to purchase health

msurance throuqh the SHOP exchaﬁg@@y—s{a%es—mast—develep—and—sabmn—te—theéeeretary

Enrollment by Members of Congress amékderalCongressionaEmployees Notwithstanding
any other provision of law, beginnidgly 1,2013 Members of Congresandcongressional
employeesvould be required tase their employer contribution (adjusted for age rating) to
purchase coverage through a statsed exchange, rather than using the traditional Federal
Employees Health Benefits Plan (FEHBP).
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Study onUse of Electronic Health Records The Secretary or his/her designaganstructed to
conduct a study on methods that entities offering insurance plans through the exchange can use
to encourage increased meaningful use of electronic health records bychealnoviders

Funding for Operation of the Exchangedshe state exchanges would receive infatieral
funding but then would be sedlustaining in future years.

EffectiveDate

The effective date for this subtitle is July 1, 2010 unless othemaseated.
SUBTITLE CA MAKING COVERAGE AFFORDABLE

Benefit Options

Current Law

Generally Federalaw has certain requirements regarding actuarially equivalent benefit options
only in the context of private plan offerings througgderahealth insurace programs (e.g.,
Medicare Parts C and D, the State Childsgrealth Insurance Program). There id-ederal

law regarding actuarially equivalent benefit options in group and individual private health
insurance. However, states may have such standards.

For example, Massachusetts defines a standard gold benefit package for private health insurance
available in its Connector. According to the stag86 guidance to health insurers, a plan with

a different design could be qualified faggldoif it had an actuarial value withifive percent of

the standard gofd value. The state permits two other benefit packages available to all

individuals in the Connector: Insurers were instructedfiiaiterd benefit packages were to be

80 percent of gold (plusr minus 7.5 percent), ariironzeé packages were to be 60 percent of

gold (plus or minuswo percent). However, these amounts were not set in statute and have
changed somewhat over time. An additional option is available to young adults in
Massachusettplans may exclude prescription drugs and/or limit annual plan benefit payments.

Federalaw does not define a minimum creditable coverage (MCC) benefit package for purposes
of individual (individual), small group (employers witkbP workers (350 in sane states) or up

to 100 in some states), and other group private health insurance. States have the primary
responsibility of regulating the business of insurance and may define what qualifies as minimum
creditable coverage. Howevé&ederalaw requireghat private health insurance include certain
benefits and protections. HIPAA and subsequent amendments require, for example, that group
health plans and insurers cover minimum hospital stays for maternity care, provide parity in
annual and lifetime menrthealth benefits, and offer reconstructive breast surgery if the plan
covers mastectomies.
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Chairmarts Mark

Definition of Four Benefit CategoriesFour benefit categories would be available: bronze,

silver, gold and platinum. No policies could be igkurethe individual or small group market
(other than grandfathered plans) that did not meet the actuarial standards described below. All
health insurance plans in the individual and small group market would be required, at a
minimum, to offer coverage itne silver and gold categories.

All plans must provide preventi&and primary care, emergency services, hospitalization,
physician services, outpatient services, day surgery and related anesthesia, diagnostic imaging
and screenings (includingrays),maternity and newborn care, pediatric services (including
dental’ and vision), medical/surgical care, prescription drugs, radiation and chemotherapy, and
mental health and substance abuse seWitest at least meet minimum standards sefdyeral

and sate laws. In addition, plans could charge no-sbstring (e.g., deductibles, copayments)

for preventive care services, except in cases where-baled insurance desigis used. Plans
could also not include lifetime limits on coverage or annual lionitany benefits. Any insurer

that rates on tobacco use must also provide coverage for comprehensive tobacco cessation
programs including counseling and pharmacotherapy (prescription afutesmription). The
provisions in this paragraph would all bethun the actuarial value of the appropriate benefit

level.

The Secretary of HHS would be requiredi&fine and update the categories of covered
treatments, items and services within benefit clagedess than annualtiarough a transparent
and public pocess that allows for public input, including a public comment period. The
Secretary cannot define a package that is more extensive than the typical employer plan as
certified by theCenters for Medicare and Medicaid Servid@fice of the Actuary.Some
flexibility in plan designis allowedbutthe Secretary musinsurehatplan design does not
encourage adverse selection. The Secretanyd be required tapdate or modify these
definitions to account for changes in medical evidence or scientifenadwment or to address
any gaps in access or changes in the evidence base.

16 preventive services include thaseommended by the U.S. Preventive Services Task Force and immunizations
recommended by the Advisory Committee on Immunization Practices (ACIP)

" pediatric dental benefits in themgroup and small group markets (in and outside an exchange) may be

separately offered and priced from other required health benefits. CoYerdigese benefits may be provided by
statelicensed stan@lone dentabnly carriers that meet requiremenfsection 2791(c)(2)(A) of the Public Health
Services Act Standalone dentabnly together with a qualified health plan that provides all of the other required
benefits would satisfy the required benefit standdraix credits and cost sharing assistaiocehe required

pediatric dental health benefits would be designed to ensure they do not total more than they would have otherwise
been under this Mark.

8 Mental health and substance abuse servim#sde behavioral health treatment andst be in comincewith
theiPaul Wellstone and Pete Domenici Mental Health Parity and Addiction Equity Act ob20@8P .-343). 110

¥ value-based insurance design (VBIB)A benefit design that identifies clinically beneficial preventive
screenings, lifestyle inteentions, medications, immunizations, diagnostic tests and procedures, and efficacious
treatments for which costharing (cepayments or coinsurance and deductibles) should be eliminated or reduced
due to their high value and effectiveness.

22



Each plan design for products in the state exchanges would be required to apply parity for cost
sharing for treatment of conditions within each of the following categories efitser{l)

inpatient hospital(2) outpatient hospita(3) physician servicesand (4) other items and

services, except in cases where vdlased insurance design is used. Each plan design would

also be required to meet the class and category of dusgage requirements specified in

Medicare Part D. (Generally, Part D plans must offer two drugs in each class or category.) States
may permit some flexibility in plan design to encourage widely agreed upon cost and quality
effective services. These retpments would not add to or change the actuarial value of the

benefit designs.

Insurers participating in the state exchanges would be required to charge the same price for the
same products in the entire service area as defined by the state regatutessiofindividual
purchases the policy (i.e., whether the policy is purchased inside or outside the state exchange
from the carrier or an agent).

Insurers participating in the state exchanges would be requiredvideopayment for services
furnishes toenrollees of the insurer by any electing federgalllified health center at levels no
less than such center would receive under Section 1902(bb) of the Social Security Act for such
services.

Definition of Levels. The bronze benefit package, which worgdgresent minimum creditable
coverage (MCC), would be equal to the actuarial value of 65 percent with-afrmatket limit

up to the Health Savings Account (HSA) current law limit ($5,950 for individuals and $11,900
for families in 2010) indexed to thper capita growth in premiums for the insured market as
determined by the Secretary of HHS. The silver benefit package would have an actuarial value
of 70 percent with the owdf-pocket limits for MCC. The gold benefit package would have an
actuarial valie of 80 percent with the cof-pocket limits for MCC. The platinum benefit

package would have an actuarial value of 90 percent with thef-maicket limits for MCC. A
separatéiyoung invincibl® policy would be available for those 25 years or youngéuis plan

would be a catastrophic only policy in which the catastrophic coverage level would be set at the
HSA current law limit, but prevention benefits would be exempt from the deductible.

For those between 1&#D0 percent of FPL, the benefit wildlude an oubf-pocket limit equal

to onethird of the HSA current law limit. For those between-300 percent of FPL, the

benefit will include an oubf-pocket limit equal to onbalf of the HSA current law limitAnd

for those between 38400 percenbf the Federal poverty level, within the same actuarial value,
the benefit will include an otdf-pocket limit equal to twahirds of the HSA current law limit

Small employersgpurchasng coverage through the exchange would be required to gffana

with a deductiblé¢hat does not exceék®,000 for individuals and $4,000 for families, unless
offering contributionghrough a health reimbursement account or some other mechanism that
would offset adeductible above these limits. This deductible Iwould not affect thexctuarial

valueof the planincluding Bronze planganddoesi ot apply to Aysoung i nvi
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Standalone Dental Plans.Standalone dental plans must be allowed to offer the required
pediatric dental benefits directly and to offewerage through the Exchange and must comply
with any relevant consumer protections required for participation in the Exchange.

Required pediatric dental benefits in the {gpaup and small group markets (in and outside an
Exchange) may each be separatdfered and priced from other required health benefits.
Coverage for these required pediatric dental benefits may be provided by aihig ettesied
standalone dentabnly carrier that meets the requirements of section 2791(c)(2)(A) of the Public
HealthService Act. Standlone dentabnly coverage together with a qualified health plan that
provides all of the other required benefits satisfies the required benefits standards. Tax credits
and costsharing assistance for the required pediatric dentaldNmidesigned to ensure they do
not total more than they would have otherwise been if they were combined.

State insurance commissioners are permitted to allow de minimus variation around the benefit
target valuations to account for differences in acth@astimates.

Health Care Affordability Tax Credits
Current Law

Currentlythere is no tax credit that is generally available todowniddleincome individualsor
familiesfor the purchase diealth insurance. Some individuals may be eligible foltinea
coverage through state Medicaid programs which consider income, assets, and family
circumstances. However, these Medicaid programs are not in the tax code.

Health Coverage Tax CreditCertain individuals are eligible fon¢ health coverage tax cred
(HCTC). The HCTC is a refundable tax credit equal to 80 percent of the cost of qualified health
coverage paid by an eligible individual. In general, eligible individuals are individuals who
receive a trade adjustment allowance (and individuals whddniae eligible to receive such an
allowance but for the fact that they have not exhausted their regular unemployment benefits),
individuals eligible for the alternative trade adjustment assistance program, and individuals over
age 55 who receive pensioanefits from the Pension Benefit Guaranty Corporation. The credit
is available fofiqualified health insurana&which includes certain employeased insurance,

certain Statdased insurance, and in some cases, insurance purchased in the individual marke
The credit is available on an advance basis through a program established and administered by
the Treasury Department. The credit generally is delivered as follows: the eligible individual
sends his or her portion of the premium to the Treasurythend@ireasury then pays the full

premium (the individu@ portion and the amount of the refundable tax credit) to the insurer.
Alternatively, an eligible individual is also permitted to pay the entire premium during the year
and claim the credit on hig ber income tax return.

Individuals entitled to Medicare and certain other governmental health programs, covered under

certain employesubsidized health plans, or with certain other specified health coverage are not
eligible for the credit.
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COBRA Cortinuation Coverage Premium ReductioriThe Consolidated Omnils

Reconciliation Act of 1985 (COBRA, P.L. 9972 requires that a group health plan must offer
continuation coverage to qualified beneficiaries in the case of a qualifying event (such as a loss
of employment). A plan may require payment of a premium for any period of continuation
coverage. The amount of such premium generally may not exceed 102 percefiapptivable
premiuno for such period and the premium must be payable, at the elettioa payor, in

monthly installments.

Section 3001 of the American Recovery and Reinvestment Act of 20RRA, P.L. 111-5)

provides that, for a period not exceeding nine months, an assistance eligible individual is treated
as having paid any premium reged for COBRA continuation coverage under a group health
plan if the individual pays 35 percent of the premium. Thus, if the assistance eligible individual
pays 35 percent of the premium, the group health plan must treat the individual as having paid
the full premium required for COBRA continuation coverage, and the individual is entitled to a
subsidy for 65 percent of the premium. An assistance eligible individual generally is any
gualified beneficiary who elects COBRA continuation coverage and thiéymaevent with

respect to the covered employee for that qualified beneficiary is a loss of group health plan
coverage on account of an involuntary termination of the covered em@araployment (for

other than gross misconduct). In addition, thalifging event must occur during the period
beginning September 1, 2008, and ending December 31, 2009.

The lowincome tax credit also applies to temporary continuation coverage elected under the
FederaEmployees Health Benefits Program (FEHBP) andtdinuation health coverage under
State programs that provide coverage comparable to continuation coverage. The subsidy is
generally delivered by requiring employers to pay the subsidized portion of the premium for
assistance eligible individuals. The @oyer then treats the payment of the subsidized portion

as a payment of employment taxes and offsets its employment tax liability by the amount of the
low-income tax credit. To the extent that the aggregate amount of the subsidy for all assistance
eligible individuals for which the employer is entitled to a credit for a quarter exceeds the
employefs employment tax liability for the quarter, the employer can request a tax refund or can
claim the credit against future employment tax liability.

There is anncome limit on the entitlement to the lamcome tax credit. Taxpayers with

modified adjusted gross income exceeding $145,000 (or $290,000 for joint filers), must repay
any subsidy received by them, their spouse, or their dependant, during the taaablEor

taxpayers with modified adjusted gross incomes between $125,000 and $145,000 (or $250,000
and $290,000 for joint filers), the amount of the subsidy that must be repaid is reduced
proportionately. The subsidy is also conditioned on the indivigoiabeing eligible for certain

other health coverage. To the extent that an eligible individual receives a subsidy during a
taxable year to which the individual was not entitled due to income or being eligible for other
health coverage, the subsidy oweyment is repaid on the individd@lincome tax return as
additional tax. However, in contrast to the HCTC, the subsidy for COBRA continuation
coverage may only be claimed through the employer and cannot be claimed at the end of the year
on an individuatax return.
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Chairmarts Mark

Premium Credit. The Chairmaé Mark would provide a refundable tax creditétigible
individuals and families who purchase health insurance through the state exchanges. The
premium tax credit will subsidize the purcha$eertain health insurance plans through the state
exchanges and will be refundable ga&yablein advance directly to the insurer. The tax credit
would be available for individuals (single or joint filers) wittodified gross incomes (MGI)

Meel#redAdesteeLG#es&meemes—él\AA@h)o to 300 percent of tHeederaI poverty IerFPL)

y%p#us—&ny—meen%e#—depe%%en%s—kste&tmeﬂ%MGl would be deflned as an

i ndi vi dual &aalincamne withautrgnardetd® sedtions 911 (regarding the exclusion
from gross income for citizen or residents living abroad), 931 (regarding the exclusion for
residents of specified passions), and 933 (regarding the exclusion for residents of Puerto
Rico), plus any tasexempt interest received during the tax year, thlesnodified grosgicome

of dependents listed on the retuin.addition, under the modification, deductions frorasgr
income that are allowed in determining adjusted gross income, such as the deduction for
contributions to an individual retirement arrangement, would be disregarded.

Under the Mark, an eligible individual would enroll in a plan offered through @ exahange

and would report his or herMGI to the exchangeStates are permitted to enter into contracts
with state Medicaid agencies to make eligibility determinations for the cfgéd#ed on the
information provided to the state exchange, the indaiavould receive a premium credit based
on income according to the schedule outlined below. The Treasury would pay the premium
credit amount to the insurance plan in which the individual is enrolled. The individual would
then pay to the plan in which loe she enrolled the dollar difference between the premium credit
amount and the premium charged for the plan. Individuals who fail to pay all or part of the
remaining premium amount would be given a mandatory tm@eth grace period prior to an
involuntary termination of their participation in the plan. For employed individuals who
purchase health insurance through a state exchange, the premium payments would be made
through payroll deductions. Initial eligibility for the tax credit would be basedemthviduats
MAGI for the most recent tax year ending prior to the enrollment period. Individuals (or
couples) who experience a change in marital statoesher household circumstanee

experience a decrease in income of more than 20 peacaetéye unemployment insurance

may update eligibility information aranrequest a redetermination of their tax credit eligibility.

For purposes of the tax credit, state exchange participants must provide information from their
prior year tax return during éfall enroliment period for coverage during the next calendar year
(e.g., tax return data on income in 2011 when applying in the fall of 2012 for subsidies to be
received in 2013). The IRS is authorized to disclose to the exchange limited tax return
information to verify a taxpay& MAGI based on the most recent return information available.
As described above, individuals who would not qualify for the tax credit on the basis of their
prior year income may apply for the tax credit based on specifiedjehan circumstancesor
individuals and families who have not filed a tax return in the prior tax tee®ecretary of

26



HHS wouldestablish alternative income documentation that may be provided to determine
income eligibilityfor the premium creditIn all cases, income eligibility will be reconciled
annually on the individu& Federal income tax return, subject fisafe harboa Existing

privacy and safeguard requirements would apply. For filers whose current income is less than
300 percent of FLd and who received a tax credit in excess of the level for which they
gualifiedd thefisafe harbaylimits the amount that the taxpayer would have to repay to $250
for single filers and $400 for joint filers (and for those filing as the head of hod3elkair filers
whose current income exceeds 300 percent of FPL, however, no safe harbor would apply and
they must repay any tax credit received.

Beginning in 2013tax credits would be available on a sliding scale basis for individuals and
families betwen 134300 percent of FPL to help offset the cost of private health insurance
premiums. Beginning in 2014, the credits are also available to individuals and families between
100-133 percent of FPLHowever, individuals subject to a fiyear waiting pend under

Medicaid or CHIP are eligible for the tax credit beginning in 20I8e credits would be based

on the percentage of income the cost of premiums represents, risingvisaheepercent of

income for those at 100 percent of poverty2a3 percem of income for those at 300 percent of
poverty. Individuals between 3@mO0 percent of FPL would be eligible for a premium credit
based on capping an individ@akhare of the premium at a fl&#1-3 percent of income. For
purposes of calculating housdthaize, illegal immigrants will not be included in FPL. Liability

for premiums would be capped#13 percent of income for the purchase of a silver plan. The
share of premium enrollees pay would be held constant over time. The premium credit amount
would be tied to the second lowsist silver plan in the area where the individual resides (by
age according to standard age factors defined by the Secretary of Health and Human Services)
plan.

Eligibility Verification. In order to prevent illegal imigrants fromaccessing the state
exchangesr obtaining federal health care tax credits, the Chaitmtark requires verification

of the following personal dataName, social security number, and date of birth will be verified
with Social Security Admirstration §SA) data. For individuals claiming to be U.S. citizens, if
the claim of citizenship is consistent with SSA data then the claim will be considered
substantiatedFor individuals who do not claim to be U.S. citizens but claim to be lawfully
preent in the United States, if the claim of lawful presence is consistenDegiartment of
Homeland SecurityDHS) data then the claim will be considered substantiakedividuals

whose status is expected to expire in less than aayeaot allowed taobtain the tax credit.
Individuals whose claims of citizenship or lawful status cannot be verified with federal data must
be allowed substantial opportunity to provide documentation or correct federal data related to
their case that supports their content

Information Provided to the ExchangeAll personal information submitted to tlseate
exchange can only be used for purposes of providing insurance coverage throstgkethe
exchange, eligibility for and determination of the amount of the heatt tax credit, or other
administrative functions related to the efficient operation okthte &change.Appropriate
penalties will apply to the use of fraudulent information or stolen identity information statee
exchange.Such a penalty wouldoply to individualsaccessing the exchange as well as at the
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exchange and federal entity levdlhe penalty may also include a penalty applicable to someone
who applies on behalf of an individual and supplies false information or documentation.

Costsharing Subsidy A costsharingsubsidywould be designed to buyout any difference in

cost sharing between the insurance purchased and the actuarial values specified below. For
individuals between 1050 percent of FPL, the subsidy brings the value of tae fa 90

percent actuarial value. For those betweenr2@Dpercent of FPL, the subsidy brings the value

of the plan to 80 percent actuarial value. For individuals above 200 percent of FPL, no subsidy
for cost sharing is providedlhe amount received @n insurer in cossharing subsidy on

behalf of an individual, as well as any spending by the individuabBpbcket, counts towards

the outof-pocket limit. As with the premium credit, the IRS is authorized to disclose to the state
exchange limited tareturn information to verify a taxpay®rMAGI based on the most recent
return information available.

Small BusinessT ax Credit
CurrentLaw

The Code does not provide a tax credit for employers that provide health coverage for their
employees. The cost &m employer of providing health coverage for its employees is generally
deductible as an ordinary and necessary business expense for employee comp&trsation.
addition, the value of employer provided health insurance is not subject to employee¢eed
Insurance Contributions Act (FIQAax.

The Code generally provides that employees are not taxtéek aalue of employeprovided

health coverage under an accident or health plédmat is,these benefits aexcludal from gross

income In addition, nedical care provided under an accident or health plan for employees, their
spouses, and their dependents is excluded from gross income. Active employees participating in
a cafeteria plan may be able to pay their share of premiums ortaxgyasis throug salary

reduction! Such salary reduction contributions are treated as employer contributions and thus
also are excluded from gross income.

Chairmarés Mark

Small EmployersEligible for the Credit. The Chairmaés Mark would provide a tax credit for a
gualified small employer for contributions to purchase health insurance for its employees. A
gualified small employer for this purpose generally would be an employer with no more than 25
fulltime equivalent employees (FTEsmployed during the employsrtaxable year, and whose
employees have annual fulltime equivalent wages that average no more than $40,000. However,
the full amount of the credit would be available only to an employertestbr fewer FTEs and

whose employees have average annual fulleqévalent wages from the employer of less than
$20,000. Thesewage limits are indexed to GPJ for years beginning in 2014nder the Mark,

an employeis FTEs would be calculated by dividing the total hours worked by all employees

2 5ec. 162 of @de. However see special rules in section 419 and 419A for the deductibility of contributions to
welfare benefit plans with respect to medical benefits for employees and their dependents.

2l gec. 125.
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during the employés tax year by 2080. For this purpose, the maximum amount of hours that
would be counted for any single employee would be 2080. Wages would be defined the same as
for purposes of FICA and the average wage would be determined by dividing the total wages
paidby the small employer by the number of FTHsurs worked and wages earned by seasonal
workers would be exempt from these calculations for purposes of determining eligibility for the
small business tax credit. A seasonal worker is defined as an indiwidaaderforms labor or

services on a seasonal basis where, ordinarily, the employment pertains to or is the kind of
exclusively performed at certain seasons or perif the year and which, from its nature, may

not be continuous or carried on throughdngt year.

The credit would only be available to offset actual tax liability and would be claimed on the
employeds tax return. The credit would not be payable in advance to the taxpayer or refundable.
Thus, the employer would pay the employgaemiuns during the year and claim the credit

only at the end of the year on its income tax return. The credit would be a general business
credit, and can be carried back for one year and carried forward for 20 years. The credit would
be available for tax liabty under the alternative minimum tax.

Years theCredit isAvailable Phase I. Under the Mark, the credit would initially be available

for a maximum of two taxable years for any qualified small business offering health insurance.
Health insurance covage for Phase | would be health insurance coverage within the meaning of
Code section 9832 which is generally health insurance coverage purchased from an insurance
company licensed under State law. This initial phase of the credit would be availdale for

years 2011 and 2012.

Phase II. Beginning with taxable years ending after December 31, 2012, the credit would only
be available for a small employer that purchases health insurance coverage for its employees
through the state exchange. If a Statertds/et adopted the reformed rating rules, qualifying
small employers in the state would not be eligible to receive the credit. The credit would be
available for the first two years that a qualified small employer purchases health insurance
coverage foits employees through the state exchange. This would apply to qualified small
employers.

Calculation of Credit Amount. Phase I. The credit would be equal to the applicable percentage
of the small employés contribution to the health insurance premfomeach covered

employee. Only noelective contributions by the employer are taken into account in calculating
the credit. Therefore, any amount contributed pursuant to a salary reduction arrangement under a
cafeteria plan within the meaning of sectii?b would not be treated as an employer

contribution for purposes of this credit. The credit would be equal to the dollar amount of the
employets contribution multiplied by an applicable percentage. The first step in determining the
applicable percentge would be to calculate the emplofecontribution as a percentage of the
lesser of (1) the total premium for an emplagesoverage or (2) a small business bench mark
premium. This tax credit would only be available if this percentage is at lealtthe.

percentage is at least 50, the applicable percentage would be 35. The bench mark premium
would be the average total premium dosthe small group markér employer sponsored

coverage in the employ@rState. The premium and the benchmark prenwould vary based

on the type of coverage being provided to the employee (i.e., single, adult with child, family or
two adults).
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Phase Il.The credit would be equal to the applicable percentage of the small endployer
contribution to the health insurampremium for each covered employee. Only-alattive
contributions by the employer are taken into account in calculating the credit. Therefore, any
amount contributed pursuant to a salary reduction arrangement under a cafeteria plan within the
meaning 6section 125 would not be treated as an employer contribution for purposes of this
credit. The credit would be equal to the dollar amount of the emp@ogentribution multiplied

by an applicable percentage. The first step in determining the applsabéntage would be to
calculate the employé contribution as a percentage of the lesser of (1) the total premium for an
employeés coverage or (2) a small business bench mark premium. This tax credit would only
be available if this percentage is ade50. If the percentage is at least 50, the applicable
percentage would be 50. The bench mark premium would be the average total prestinm

the small group markébr employer sponsored coverage in the empliyState. The premium

and the benchark premium would vary based on the type of coverage being provided to the
employee (i.e., single, adult with child, family or two adults).

For both the Phase | and Phase Il credits, the employer would be entitled to a deduction under
section 162 equal tine amount of the employer contribution minus the dollar amount of the

credit. For example, if a qualified small employer pays 100 percent of the cost of its eniployees
health insurance coverage and the tax credit under this provision is 50 percentasththe

employer would be able to claim a section 162 deduction for the other 50 percent of the premium
cost.

The credit would be phased out for employers with moretdr@RTES but not more than 25

FTEs by six percent of the base credit peraggfiar each employee above te@imultaneously,

the credit would phase out for an employer for whom the average wages per employee is

between $20,000 and $40,000 at a rate of five percent for each $1,000 increase of average wages
above $20,000.

The employer wuld be determined by applying the employer aggregations rules in section
414(b), (c), and (m). In addition, the definition of employee would include a leased employee
within the meaning of section 414(f).

Organizations exempt from tax under section(&8)by reason of being described in section
501(c)(3) (i.e., charitable organizations) that would otherwise gualify for the small business tax
creditare eligible to receive the crediHowever, for tax exempt organizations, the applicable
percentage fothe credit during Phase | is limited to 25 and the applicable percentage for the
credit during Phase Il is limited to 35. The small business tax credit is otherwise calculated in
the same manner for tax exempt organizations that are qualified small emsgsythe tax credit

22 gection 414(b) provides that, for specified emyele benefit purposes, all employees of all corporations which are
members of a controlled group of corporations are treated as employed by a single employer. There is a similar rule
in section 414(c) under which all employees of trades or businesseféwbenot incorporated) which are under
common are treated under regulations as employed by a single employer, and, in section 414(m), under which
employees of an affiliated service group (as defined in that section) are treated as employed by apgoyge em

Section 414(n) provides that leased employees, as defined in that section, are treated as employees of the service
recipient for specified purposes. Section 414(0) authorizes the Treasury to issue regulations to prevent avoidance of
the certain rquirement under section 414(m) and 414(n).
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is calculated for all other qualified small employers. Charitable organizations will be eligible to
apply the tax credit against the organization's liability as an employer for payroll taxes for the
taxable year to the extent of tamount of income tax withheld from its employees under section
3401(a), the amount of hospital insurance tax withheld from its employees under section
3101(b), and the amount of the hospital tax imposed on the organization under section 3111(b).
However the charitable organization will not be eligible for a credit in excess of the amount of
these payroll taxes.

Self employed individuals, including partners and sole proprigt@ospercent sharbolders of

an S Corporation, arfdze percent owners of a Corporation would not be treated as employees
for purposes of this credit. There will also be a special rule for sole proprietorships to prevent
them from receiving the credit for the owner and their family members. Thus, no credit would
be available focontribution to the purchase of health insurance for these individuals and the
individual would not be taken into account in determining the number of employees or the
average full time equivalent wages.

EffectiveDate

The effective date for this stitbe is Jandary-1-2613uly 1, 2013unless otherwise indicated.
Application of State and Federal Laws Regarding Abortion

Current Law

The performance of and payment for abortions is regulated by both state and Federal laws. State
law, for examplesometimes prescribes parental notification, waiting periods and other

procedural requirements before an abortion may be performed. Under Federal law, certain kinds
of Federal funds may not be used to pay for abortions and certain recipients of Federal fund

may not discriminate against specified health care entities that perform or refuse to perform, pay
for, provide referrals for, or provide training for abortions.

Chairmarés Mark

This provision would ensure that state laws regarding the prohibiti@mgoirement of coverage
or funding for abortions, and state laws involving abortiglated procedural requirements are
not preempted. The provision similarly provides that Federal conscience protections and
abortionrelated antidiscrimination laws woul@ibe affected by the bill. The rights and
obligations of employees and employers under Title VII of the Civil Rights Act of 1964 would
also not be affected by the bill. In addition, this bill does not affect state or Federal laws,
including section 1867fdhe Social Security Act (EMTALA), requiring health care providers to
provide emergency services.
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Abortion Coverage Prohibited as Part of Minimum Benefits Package
Current Law

Currently, Federal funds may be used to pay for abortions only if agiregis the result of an

act of rape or incest, or where a woman suffers from a physical disorder, physical injury, or
physical iliness that would place the woman in danger of death unless an abortion is performed.
However, many private insurance planslilie coverage for abortion beyond these limited
categories.

Chairmarts Mark

This provision prowdes that abortlon cannot be a mandated benefit as part of a minimum
benefits package :
ef—Heatth—anel—Hemahéehﬁees—aFe—petmltﬂe«nuahfled health plan would not be prohlblted
however, from providing coverage for abortions beyond those for which Federal funds
appropriated for the Department of Health and Human Services are pernrigderal funds
continue to be prohibited from being used to pay for abortions unless the pregnancy is due to
rape, incest, or if the life of the mother is in danger.

Required Segregation of Public Funds

Current Law

No provision.

Chairmarés Mark

No tax credit or cossharing credits may be used to pay for abortions beyond those permitted by
the most recent appropriation for the Department of Health and Human Services. In addition,
insurers participating in any stab@sed exchange that offer coage for abortion beyond those
permitted by the most recent appropriation for the Department of Health and Human Services
must segregate from any premium and-sbstring credits an amount of each enr@iigwivate
premium dollars that is determined toshdficient to cover the provision of those services.

The Secretary shall also establish a process using an estimated actuarial value by which insurers
that provide coverage for abortions beyond those permitted by the most recent appropriation for
the Depament of Health and Human Services must demonstrate that no federal premium and
costsharing credits are used for the purpose of paying for such abortions.

Actuarial Value of Optional Service Coverage

Current Law

No provision.
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Chairmarts Mak

The Seretarywould be required to estimate, on an average actuarial basis, the basic per enrollee,
per month cost of including coverage of abortions beyond those permitted by the most recent
appropriation for the Department of Health and Human Services ubdsicaplan. In making

such estimate, the Secretary may take into account the impact of including such coverage on
overall costs, but may not consider any cost reduction estimated to result from providing such
abortions, such as prenatal care. In makiegetftimate, the Secretary would also be required to
estimate the costs as if coverage were included for the entire covered population, but the costs
could not be estimated at less than $1 per enrollee, per month.

Rules Regarding Coverage of and Tax Cuits for Specified Services

Current Law

No provision.

Chairmarés Mark

The Secretary would ensure that in each state exchange, at least one plan provides coverage of
abortions beyond those for which Federal funds appropriated for the Departmenltiofafda

Human Services are permitted. The Secretary would also ensure that in each state exchange, at
least one plan does not provide coverage of abortions beyond those for which Federal funds
appropriated for the Department of Health and Human Serviegseamitted.

No Discrimination on the Basis of Provision of Abortion

Current Law

Federal conscience clause laws prohibit recipients of certain Federal funds from discriminating
against certain medical personnel and health care entities for engagingefusing to engage in
specified activities related to abortion.

Chairmarés Mark

Health benefits plans participating in state exchanges would be prohibited from discriminating

against any individual health care provider or health care facility beazuts willingness or
unwillingness to provide, pay for, provide coverage of, or refer for abortions.
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SUBTITLE D& SHARED RESPONSIBILITY
Personal Responsibility Requirement
Current Law

Federalaw does not require individuals to have health inszgarOnly Massachusetts, through

its statewide program requires that individuals have health insurance (although this policy has
been considered in other states, such as California, Maryland, Maine, and Washington). All adult
residents of Massachusetts egquired to have health insurance that masisimum creditable
coveragé standards if it is deemd@ffordabl® at their income level under a schedule set by the
board of the Massachusetts Connector. Individuals report their insurance status onastee in

tax forms. Individuals can file hardship exemptions from the mandate; persons for whom there
are no affordable insurance options available are not subject to the requirement for insurance
coverage.

Under Massachusetts law, for taxable year 2007hdimidual without insurance and who was

not exempt from the requirement did not qualify for a State income tax personal exemption. For
taxable years beginning on or after January 1, 2008, a penalty is levied for each month an
individual is without insurare. The penalty consists of an amount up to 50 percent of the lowest
premium available to the individual through the Connector. The penalty is reported and paid by
the individual with the individu& Massachusetts State income tax return at the samaich

in the same manner as State income taxes. Failure to pay the penalty results in the same interest
and penalties as apply to unpaid income tax.

Chairmarés Mark

Personal Responsibility RequiremenBeginning in 2013, all L. citizens and legal nelents

would be required to purchase coverage through (1) the individual market, a public program such
as Medicare, Medicaid, the ChildérHealth Insurance Program, Vetdmhlealth Care

Program, or TRICARE or through an employer (or as a dependemiookeed employee) in the
small group market, meeting at least the requirements of a bronze plan, or (2) in the large group
market, in a plan with first dollar coverage for preventielated servicessrecommendedy
the-U.S-Preventive-Services Task-Fofcexcept in cases where valbhased insurance design is
used and cannot hage unreasonable annual or lifetime limit coveraga oraximum oubf-

pocket limit greater than that provided by the standards established for HSA current law limit
order tomeet minimum creditable coveragExemptions from the requirement to have health
coverage would be allowed for religious objections that are consistent with those allowed under
Medicare, and for undocumented aliens. An individual enrolled in a graedddtplan would

be deemed to have met the responsibility requirement.

In order to ensure compliance, individuals would be required to report of-&asraincome

tax return the months for which they maintain the required minimum health coverage for
themselves and all dependents under age 18. In addition to thettestiation by individuals of
gualified coverage, insurers (including employers whaoisslire and therefore act as insurers),
must report information on health insurance coverage infaoméd both the covered individual
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and to the Internal Revenue Service. This information includes months of coverage in the tax
year and individuals covered on the policy and may include other relevant information. A
similar reporting requirement wouetpply to employers with respect to individuals enrolled in
group health plans if the reporting is not provided by the insurer (for example in the case of self
insured plans) and for those enrolled in public health insurance plans.

Open Enrollment in the hdividual Market. An initial operrenrollment period for eligible
individuals in the individual and smajroup market (excluding grandfathered plans) would be
from March1, 2013 througiMay 31, 2013September1-201RroughNevember30,2012For
everyyear thereafter, the open enrollment period would be atober 13hroughNovember

30. Special enroliment periods would be allowed for qualifying events, consistent with those
included in the Public Health Service Act (PHSA), such as when an indilddoaimes a
dependent through marriage or birth, or when an individual loses other health insurance
coverage. There may be additional special enrollment periods allowed, consistent with those
allowed under Medicare Part D (for example, special enrollmengs may be allowed for
exceptional circumstances as determined by the Secretary of Health and Human Services).
During the annual open enrollment peri@t{ober 15 November30 of each year) individuals
could change plans, or remain in their curreanpl

Excise Tax.The consequence for not maintaining insurance would be an excisie}2%0 per
adult in the houshold._This per adult penalty would be phased in as follows: For 2013, $0;

$200for 2014 $400 for 2015; $600 in 2016 and $750 in ZOma*payeﬁrMAGHs—beMeen

The excise tax would apply for any period for which the individual is not covered by a health
insurance plan with the minimum required benefit but would be prorated for partiabjears
noncompliance. The excise tax would be assessed through the tax code and applied as an
additional amount ofFederakax owed. No excise tax will be assessed for individuals not
maintaining health insurance for a period less than or equal to three nmothtbgax year.
However, assessed excise taxes for those not insured for more than three months include the
entire duration the individual was uninsured during the tax year.

Non-compliance with the individual responsibility to have health coveshgEincur no

criminal penalty; and neither civil penalty nor interest shall accrue for failure to pay such
assessment in a timely manner. Collection shall be limited to withholding of federal payments
due.

Exemptions from the excise tax will be made fafiwduals where the full premium of the

lowest cost option available to them (net of subsidies and employer contribution, if any) exceeds
eightterpercent of their AGI. Available policies are defined as an employer policy in the case
of an individual whowvorks for an employer who offers coverage and an individual policy in the

35



case of an individual who does not have access to an employer sponsorechptm.
individuals could purchase the BExemptongfromnvi nci
the excise tax will also be made for individuals below 100 percent of FPL, any health

arrangement provided by established religious organizations comprised of individuals with

sincerely held beliefs (e.g., such as those participating in Health Sharingrid&)jghose

experiencing hardship situations (as determined by the Secretary of Health and Human Services)
and an individual who is an Indian as defined in Sec. 4 of the Indian Health Care Improvement

Act. Additionally, in 2013, individuals at or belov83 percent of FPL will be exempt from the

excise tax.When making these determinations, income from individuals not subject to the

mandate should not be considered.

The Government Accountability Office shall undertake a study of the affordabilitwefangpe,
including the impact of the provision of small business and individual tax credits in maintaining
and expanding coverage, the availability of affordable plans, and the ability of Americans to
meet the personal responsibility requirement. Suchrrepall be made to the Congressional
committees of jurisdiction no later than February 1, 2014. Such committees shall report
legislation no later than April 1, 2014 to examine the implementation and assessment of this Act
and such legislation shall bedmght to the floor in each chamber within 15 days of reporting by
such committees. In the Senate, this leqgislation shall be subject to 30 hours of debate. Once
passed by both chambers, the conference report shall be limited to ten hours of debate in the
Senate.

Auto Enrollment. Employers with 200 or more employees must automatically enroll employees
into health insurance plans offered by the employer. Employees may opt out of employer
coverage, however, if they are able to demonstrate that they haarage from another source
(e.g., through a public program such as Medicare, Medicaid or the Claddtenlth Insurance
Program or as a dependent in a spouse or other family m@&nhigaith benefits).

Additionally, states will have the option to establa process for autenroliment of individuals
and families into policies offered in the individual and small group markets. State programs for
auto enrollment must be approved by the Secretary of HHS.

Employer-Provided Health Insurance Coverage
CurrentLaw

Currently, there is neederakrequirement that employers offer health insurance coverage to
employees or their families. However, as with other compensation, the cost of employer
provided health coverage is a deductible business expense under $62tmf the Code. In
addition, employeprovided health insurance coverage is generally not included in an
employeés gross income.

Employees participating in a cafeteria plan may be able to pay the portion of premiums for health
insurance coverage notherwise paid for by their employers on a-fae basis through salary
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reduction® Such salary reduction contributions are treated as employer contributions for
purposes of the Code, and are thus excluded from gross income.

The Employee Retiremémcome Security Act of 1974 (ERISA, P.L. 986) preempts State

law relating to certain employee benefit plans, including emplsgensored health plans.

While ERISA specifically provides that its preemption rule does not exempt or relieve any
person from angptate law which regulates insurance, ERISA also provides that an employee
benefit plan is not deemed to be engaged in the business of insurance for purposes of any State
law regulating insurance companies or insurance contracts. As a result of this ERISA
preemption, selinsured employesponsored health plans need not provide benefits that are
mandated under State insurance law.

While ERISA does not require an employer to offer health benefits, it does require compliance if
an employer chooses to offeealth benefits, such as compliance with plan fiduciary standards,
reporting and disclosure requirements, and procedures for appealing denied benefit claims.
ERISA was amended (as well as the Public Health Service Act and the Internal Revenue Code)
in the Consolidated Omnibus BuelgReconciliation Act of 1985 (COBRA, P.L.292) and the

Health Insurance Portabilitynd Accountability Act of 1996 (HIPAA, P.L. 168491), adding
otherFederakequirements for health plans, including rules for health cargnc@tion

coverage, limitations on exclusions from coverage based eexpstng conditions, and a few

benefit requirements such as minimum hospital stay requirements for mothers following the birth
of a child.

The Code imposes an excise tax on grouptheédéns that fail to meet HIPAA and COBRA
requirements. The excise tax generally is equal to $100 per day per failure during the period of
noncompliance and is imposed on the employer sponsoring the plan.

Under Medicaid, states may establigpinemium asistance programs, which pay a Medicaid
beneficiargs share of premiums for employgponsored health coverage. Besides being
available to the beneficiary through his or her employer, the coverage must be comprehensive
and costeffective for the StateAn individuals enrollment in an employer plan is considered
costeffective if paying the premiums, deductibles, coinsurance and othestarsig

obligations of the employer plan is less expensive than theiSeaggected cost of directly
providing Medcaid-covered services. States are also required to provide coverage for those
Medicaidcovered services that are not included in the private plans. A 2007 analysis showed
that 12 states had Medicaid premium assistance programs as authorized unddaeurren

Chairmarés Mark

EmployerOffer of Health InsuranceCoverage.Under the Chairmas Mark as under current

law, an employer would not be required to offer health insurance coverage. If an employee is
offered health insurance coverage by his ordmeployer and chooses to enroll in the coverage,
the exclusion from gross income would apply to the employer provided portion of the coverage.
The tax treatment would be the same whether the employer offers coverage outside of a state
exchange or the enpfer offers a coverage option through a state exchange.

3 Sec. 125.
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As a general matter, if an employee is offered emplpyevided health insurance coverage, the
individual would be ineligible for a low income premium tax credit for health insurance
purchased thnagh a state exchange. An employee who is offeosdrage that does not have an
actuarial value of at least 65 percent or who is offareffordable coverage by their employer,
however, can be eligible for the tax credit. Unaffordable is definé@ &3 percent of the
employeés income.This income limit iSndexed to the per capita growth in premiums for the
insured market as determined by the Secretary of. HH® purposes of determining if coverage
is unaffordable, salary reduction contributionawdobe treated as payments by the
employeemployee The employee would seek an affordability waiver from the state exchange
and would have to demonstrate family income and the premium of the lowest cost employer
option offered to themEmpleyeeslhe stag exchang&vould thenpresenprovidethe waiver to

the employer. The employer assessment would apply for any employee(s) receiving an
affordability waiver. Within five years of implementation, the Secretary must conduct a study to
determine if the defition of affordable could be lowered without significantly increasing costs
or decreasing employer coverage.

A Medicaideligible individual can always choose to leave the empésyarverage and enroll in
Medicaid. In this circumstance, the employer isneguired to pay a fee.

RequiredPayments forEmployeesReceiving Premium CreditsAll employers with more than

50 employees that do not offer coverage would be required to pay a fee for each employee who
receives a tax credit for health insurance thhoa state exchange. The number of employees
shall be accounted from the most recent year using the COBRA definition of employee that
applies for purposes of determining if an employer is eligible for the small employer exception
from continuation coveraxf*

For each full time employge@efined as working 30 hours or more each weekdlled in a state
exchange and receiving a tax credit, the employer would be required to pay a flat dollar amount
set by the Secretary of HHS and published in a scheduheyeac.The flat dollar amount would

be equal to the national average tax crédie-flat-dollaramount-would-be-egualto-the-average
tax-eredit-in-the-state-exchangdthese payments would not be linked to the individual, but

would be contributed to aegeral fund. The assessment is capped for all employers at an amount
equal to $400 multiplied by the total number of employees at the firm (regardless of how many
are receiving the state exchange credit).

The employer would pay the lesser of the flaitat amount multiplied by the number fofllitime
employees receiving a tax credit or a fee of $400 per employee paid on its total number of
fulltime employees.

For example, Employer A, who does not offer health coverage, has 100 employees, 30 of whom
receive a tax credit for enrolling in a state exchange offered plan. If the flat dollar amount set by
the Secretary of HHS for that year is $3,000, Employer A should owe $90,000. Since the
maximum amount an employer must pay per year is limited to $4Qipled by the total

% Treas. Reg. 54.49808, Q&A 2.
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number of employees (for Employer A, 100), however, Employer A must pay only $40,000 (the
lesser of the $40,000 maximum and the $90,000 calculated fee).

The fees assessed under t hi s s e c tvingppremianf t he C
credits would not be deductible for U.S. income tax purposes.

The Secretary of Labor shall review and report to Congress the effect of fees and assessments
included in this section on workersoé wages.

In order to conduct the statistical aysb necessary to conduct this review, the secretary of
Labor shall use the National Compensation Survey from the Bureau of Labor Statistics.

Produced by the BLS, the National Compensation Survey provides comprehensive measures of
wages and employment ¢es Earnings data is available for metropolitan and rural areas, broad
geographic regions and on a national basis.

The Department of Labor already administers several programs where they have an obligation to
determine that an activity will not adverself f ect A meri can wor kersoé sal
conditions. For exampl e, the Department s Em
function under the foreign labor certification program.

EffectiveDate

The effective date for this subtitledsruary-1,2013July 1, 2013unless otherwise indicated.
SUBTITLE EQ CREATION OF HEALTH CARE COOPERATIVES

Current Law

Taxation of InsuranceCompanies

Taxation of Sock andMutual CompaniesProviding Health Insurance Present law provides
special rules fodetermining the taxable income of insurance companies (subchapter L of the
Code). Both mutual insurance companies and stock insurance companies are skbgriaio
income tax under these rules. Separate sets of rules apply to life insurance coamghites
property and casualty insurance companies. Insurance companies are sigdetaincome

tax at regular corporate income tax rates.

An insurance company that provides health insurance is subjeetieraincome tax as either a

life insurancecompany or as a property insurance company, depending on its mix of lines of
business and on the resulting portion of its reserves that are treated as life insurance reserves.
For Federaincome tax purposes, an insurance company is treated as auranices company if

the sum of its (1) life insurance reserves and (2) unearned premiums and unpaid losses on
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noncancellable life, accident or health contracts not included in life insurance reserves, comprise
more than 50 percent of its total resersres.

Life InsuranceCompanies A life insurance company, whether stock or mutual, is taxed at
regular corporate rates on its life insurance company taxable income (LICTI). LICTlI s life
insurance gross income reduced by life insurance deduéfiohis alternatie tax applies if a
company has a net capital gain for the taxable year, if such tax is less than the tax that would
otherwise apply. Life insurance gross income is the sufi)opremiums(2) decreases in
reservesand (3) other amounts generally indilole by a taxpayer in gross income. Methods for
determining reserves férederaincome tax purposes generally are based on reserves prescribed
by the National Association of Insurance Commissioners for purposes of financial reporting
under State regulaty rules.

Because deductible reserves might be viewed as being funded proportionately out of taxable and
tax-exempt income, the net increase and net decrease in reserves are computed by reducing the
ending balance of the reserve items by a portionxeéx@mpt interest (known as a proration

rule)?” Similarly, a life insurance company is allowed a dividerstived deduction for
intercorporate dividends from nonaffiliates only in proportion to the con@paiare of such
dividends?®

Property andCasualty InsuranceCompanies The taxable income of a property and casualty
insurance company is determined as the sum of the amount earned from underwriting income
and from investment income (as well as gains and other income items), reduced by allowable
deductions® For this purpose, underwriting income and investment income are computed on
the basis of the underwriting and investment exhibit of the annual statement approved by the
National Association of Insurance Commission&ts.

Underwriting income mearn@emiums earned during the taxable year less losses incurred and
expenses incurrett. Losses incurred include certain unpaid losses (reported losses that have not
been paid, estimates of losses incurred but not reported, resisted claims, and unpaid loss
adjustment expenses). Present law limits the deduction for unpaid losses to the amount of
discounted unpaid losses, which are discounted using prescribed discount periods and a

% Sec. 816(a).
% gec. 801.
27 Sec. 807(b)(2)(B) and (b)(1)(B).

28 Secs. 805(a)(4), 812. Fully deductible dividends from affiliates are excluded from theasigplof this

proration formula (so long as such dividends are not themselves distributions freretagt interest or from

dividend income that would not be fully deductible if received directly by the taxpayer). In addition, the proration

rule incluces in prorated amounts the increase for the taxable year in policy cash values of life insurance policies and
annuity and endowment contracts owned by the company (the inside buildup on which is not taxed).

2 gec. 832.
30 Sec. 832(b)(1)(A).

31 Sec. 832(h(B). In determining premiums earned, the company deducts from gross premiums the increase in
unearned premiums for the year (sec. 832(b)(4)(B)). The company is required to reduce the deduction for increases
in unearned premiums by 20 percent, reflectirgmatching of deferred expenses to deferred income.
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prescribed interest rate, to take account partially of the time value of ffoAey. net decrease
in the amount of unpaid losses results in income inclusion, and the amount included is computed
on a discounted basis.

In calculating its reserve for losses incurred, a proration rule requires that a property and casualty
insurance comgmy must reduce the amount of losses incurred by 15 percéhj tife insureis
tax-exempt interest(2) the deductible portion of dividends received (with special rules for
dividends from affiliates)and (3) the increase for the taxable year in thi gakie of life

insurance, endowment, or annuity contracts the company owns (sec. 832(b)(5)). This rule
reflects the fact that reserves are generally funded in part freexeampt interest, from wholly

or partially deductible dividends, or from otheraxgd amounts.

Tax Exemption for Certain Organizations

In General. Section 501(a) generally provides for exemption ffeederaincome tax for

certain organizations. These organizations include: (1) qualified pension, profit sharing, and
stock bonus pladescribed in section 401(a); (2) religious and apostolic organizations described
in section 501(d); and (3) organizations described in section 501(c). Sections 501(c) describes
28 different categories of exempt organizations, including: charitableipegi@ns (section
501(c)(3)); social welfare organizations (section 501(c)(4)); labor, agricultural, and horticultural
organizations (section 501(c)(5)); professional associations (section 501(c)(6); and social clubs
(section 501(c)(7)}?

Insurance OrganizationsDescribed inSection 501(c) Organizations described in section

501(c) and exempt from tax under section 501(a) also include certain organizations that engage
in insurance activities. Section 501(c)(8), for example, describes certain fratemfatiben

societies, orders, or associations operating under the lodge system or for the exclusive benefit of
their members that provide for the payment of life, sick, accident, or other benefits to the
members or their dependents. Section 501(c)(9) desccertain voluntary employées

beneficiary societies that provide for the payment of life, sick, accident, or other benefits to the
members of the association or their dependents or designated beneficiaries. Section

32 Sec. 846.

33 Certain organizations that operate on a cooperative basis are taxed under special rules set forth in Subchapter T of
the Code. In general, the two principal criteria for determininglvétean entity is operating on a cooperative basis

are: (1) ownership of the cooperative by persons who patronize the cooperative (e.g., the farmer members of a
cooperative formed to mar ket the f ar meroppronfotha@rduce) ; an
patronage. In general, cooperative members are those who participate in the management of the cooperative and

who share in patronage capital. For Federal income tax purposes, a cooperative that is taxed under the Subchapter T
rules geerally computes its income as if it were a taxable corporation, with one exceftiercooperative may

deduct from its taxable income distributions of patronage dividends. In general, patronage dividends are the profits

of the cooperative that are reéd to its patrons pursuant to a{apasting obligation of the cooperative to do so.

Certain farmersd cooperatives described in section 521
patronage sources, but also dividends on capital stiodlcertain distributions to patrons from nonpatronage

sources.

Separate from the Subchapter T rules, the Code provides tax exemption for certain cooperatives. Section

501(c)(12), for example, provides that certain rural electric and telephone cooparatyempt from tax under

section 501(a), provided that 85 percent or more of th
members for the sole purpose of meeting losses or expenses, and certain other requirements are met.
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501(c)(12)(A) describes certain ben&nt life insurance associations of a purely local character.
Section 501(c)(15) describes certain small-hi@ninsurance companies with annual gross
receipts of no more than $600,000 ($150,000 in the case of a mutual insurance company).
Section 501(¥26) describes certain membership organizations established to provide health
insurance to certain higfisk individuals** Section 501(c)(27) describes certain organizations
established to provide workm@ncompensation insurance.

Certain Section 501(c)8) Organizations Certain health maintenance organizations (HMOs)

have been held to qualify for tax exemption as charitable organizations described in section
501(c)(3). InSound Health Association v. Commissigiiehe Tax Court held that a staff model
HMO qualified as a charitable organization. A staff model HMO generally employs its own
physicians and staff and serves its subscribers at its own facilities. The court concluded that the
HMO satisfied the section 501(c)(3) community benefit standaiits asembership was open to
almost all members of the community. Although membership was limited to persons who had
the money to pay the fixed premiums, the court held that this was not disqualifying, because the
HMO had a subsidized premium program fergons of lesser means to be funded through
donations and Medicare and Medicaid payments. The HMO also operated an emergency room
open to all persons regardless of income. The court rejected the govésncoetgntion that

the HMO conferred primarily private benefit to its subscribers, stating that when the potential
membership is such a broad segment of the community, benefit to the membership is benefit to
the community.

In Geisinger Health Plan v. Commissiori&the court applied the section 5018))community
benefit standard to an individual practice association (IPA) model HMO. In the IPA model,
health care generally is provided by physicians practicing independently in their own offices,
with the IPA usually contracting on behalf of the phyais with the HMO. Reversing a Tax
Court decision, the court held that the HMO did not qualify as charitable, because the
community benefit standard requires that an HMO be an actual provider of health care rather
than merely an arranger or deliverer oltle care, which is how the court viewed the IPA model
in that case.

More recently, ifHC Health Plans, Inc. v. Commissior&ithe court ruled that three affiliated
HMOs did not operate primarily for the benefit of the community they served. The otgarsza

in the case did not provide health care directly, but provided group insurance that could be used
at both affiliated and neaffiliated providers. The court found that the organizations primarily
performed a riskearing function and provided virtliano free or belowcost health care

services. In denying charitable status, the court held that a{ceadtiprovider must make its

34 When section 50(c)(26) was enacted in 1996, the House Ways and Means Committee, in reporting out the bill,
stated as its reasons for change: AThe Committee beli e
of certain State health insurance risk pdotstax-exempt status will assist States in providing medical care

coverage for their uninsured highi sk resi dent4s9®, MarRt. IRepAHeladl4dt h Coverag
Af fordabi |l it y"Congt 2d®éss., Marehe5, H996] IB&ealsoJoint Committee on Taxation,

General Explanation of Tax Legislation Enacted in the 104th Congi€s12-96, December 18, 1996, 351.

% 717T.C. 158 (1978)cq.1981-2 C.B. 2.
% 985 F.2d 1210 (8Cir. 1993),r e VI&gMemo. 1993649.
37 325 F.3d1188 (10" Cir. 2003).
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services available to all in the community plus provide additional community or public
benefits®® The benefit must eithr further the function of governmefunded institutions or
provide a service that would not likely be provided within the community but for the subsidy.
Further, the additional public benefit conferred must be sufficient to give rise to a strong
infererce that the public benefit is the primary purpose for which the organization opérates.

Certain OrganizationsProviding Commercial-Typelnsurance Section 501(m) provides that

an organization may not be exempt from tax under section 501(c)(3) (gendhaliyable
organizations) or section 501(c)(4) (social welfare organizations) unless no substantial part of its
activities consists of providing commeretgpe insurance. For this purpose, commettyipé
insurance excludes, among other things: (I)reasce provided at substantially below cost to a
class of charitable recipients, and (2) incidental health insurance provided by an HMO of a kind
customarily provided by such organizations.

When section 501(m) was enacted in 1986, the following reasotisefprovision were stated:

AiThe committee is concerned that exempt charitable and social welfare organizations that
engaged in insurance activities are engaged in an activity whose nature and scope is so inherently
commercial that tax exempt status iappropriate. The committee believes that thesteempt

status of organizations engaged in insurance activities provides an unfair competitive advantage
to these organizations. The committee further believes that the provision of insurance to the
generapublic at a price sufficient to cover the costs of insurance generally constitutes an activity
that is commercial. In addition, the availability of #axempt status . . . has allowed some large
insurance entities to compete directly with commercialrizasce companies. For example, the

Blue Cross/Blue Shield organizations historically have been treated-esdmmpt organizations
described in sections 501(c)(3) or (4). This group of organizations is now among the largest
health care insurers in the ithd States. Other teexempt charitable and social welfare
organizations engaged in insurance activities also have a competitive advantage over commercial
insurers who do not have t@xempt status. . &*°

UnrelatedBusinessincomeTax. Most organizatins that are exempt from tax under section
501(a) are subject to the unrelated business income tax rules of sections 511 through 515. The
unrelated business income tax generally applies to income derived from a trade or business
regularly carried on by thorganization that is not substantially related to the performance of the
organizatios taxexempt functions. Certain types of income are specifically exempt from the
unrelated business income tax, such as dividends, interest, royalties, and cdgaimiess

derived from debfinanced property or from certain J@rcent controlled subsidiaries.

Chairmarés Mark

The Chairmaé Mark authorize$6 billion infunding the Consumer Operated and Oriented Plan
(CO-OP) program to foster the creationnafin-profit, membeirun health insurance companies

3% |d. at 1198.
% d.

“HR. Rep.9% 26, fATax Reform Act of 1985, 0 Rep6amg, F'Sdss.,t he Con
December 7, 1985, 6645ee alsdoint Committee on Taxatiogeneral Explanation of the Tax Reafoict of
1986 JCS10-87, May 4, 1987, 584.
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that serve individualin one or more states. €0P granteewould compete in the reformed

| individual and small group insurance markatsa levelplaying field with other plansFederal
funds would be distrilted as loans and grants. Loans would be provided to assist witbstart
costs, and grants would be provided to meet state solvency requirements.

In order to be eligible foFederafunds under the C@QP program, an organization must meet
the following reuirements.

1. It must be organized ashan-profit, member corporation under State law.

2. It must not be an existing organization that provides insurance as of July 16, 2009, and
must not be an affiliate or successor of any such organization.

3. lIts governing dogments incorporate ethics and conflict of interest standards protecting
against insurance industry involvement and interference.

4. It must not be sponsored by a State, county, or local government, or any government
instrumentality.

5. Substantially all of its @ivities must consist of the issuance of qualified health benefit
plans in the individual and small group markets in each State in which it is licensed to
issue such plans.

6. Governance of the organization must be subject to a majority vote of its meners
beneficiaries).

7. As provided in regulations promulgated by the Secretary of Health and Human Services
(HHS), it must be required to operate with a strong consumer focus, including timeliness,
responsiveness, and accountability to members.

8. Any profits made would be required to be used to lower premiums, improve benefits, or
for other programs intended to improve the quality of health care delivered to members.

Organizations participating in the GOP program would be permitted to enter into collectiv

purchasing arrangements for services and items that increase administrative and other cost

efficiencies, especially to facilitate stanp of the entities, including claims administration,

administrative services, health information technology, and @atsarvices. A purchasing

council may be established to execute these collective purchasing agreements. The council shall
| beexplicitly prohibited from setting payment rates for health care facilities and providers. There

shall be no representativeskd#deral state, or local government or any employee or affiliate of

an existing private insurer on the council. The council would be subject to existhtigianti

statutes.

Grant and loan awards will be made by the Secretary of HHS. Recommendatioas t
Secretary of HHS will be made by an adwsory board chalred by the Secretary of HHS or his or
her delegatene ; ; I




| members) Board members must be appointed within three months of enactment and must
satisfy ethics and conflict of interest standards ptwig@gainst insurance industry involvement
and interference. Priority in awarding grants will be given to statewide proposals, integrated care
models, and applications with significant private support. In making awards, the Secretary of
HHS, in consultaon with the advisory board, shall ensure there is sufficient funding for at least
one ceop in all 50 States and the District of Columbia. Multiple awards per state are allowed.
The Secretary shall not begin distribution of funds any later than Jahu20¢2. The board
will sunset upon completion of their duties, but no later than December 31, 2015.

In the event that organizations participating in the@® program do not form in every state,
the Secretary of HHS shall be authorized to use planmanggto encourage formation of new
organizations or expansion of organizations currently participating in thR@E@rogram.

An organization receiving a grant or loan under the@®program qualifies for exemption

from Federaincome tax under sectid@®1(a) of the Code with respect to periods for which the
organization is in compliance with the requirements of theGFOprogram and with the terms of
any COOP grant or loan agreement to which such organization is a party. Such organizations
would alsobe subject to organizational and operational requirements applicalggdm setton
501(c) organizations, including the prohibitions on inurement and political activities, restriction
on lobbying activities, taxation of excess benefit transactiongaaation of unrelated business
taxable income under section 511.

If a CO-OP grantee violates the terms of the-OB program or the requirements of its grant or
loan agreement and fails to correct the violation within a reasonable period of time, the
organization will be required to repay the aggregate amount of grants and loans received under
the COOP program, plus interest. The Secretary of HHS shall inform the Secretary of the
Treasury in the event of a GOP granteé noncompliance. The Secretaryloéasury shall levy

a termination tax afenpercent of the aggregate grant and loan amount@@-@P granteén

the event thalfederakeed money is forfeited.

CO-OP grantees would be required to file an application for exempt status with the IRS and
would subject to annual information reporting requirements. In additiorQ@rantees would
be required to disclose on their annual information return the amount of reserves required by
each state in which it operatésdglvency requiremeat and the amaut of reserves on hand.

In making grant awards, the Secretamyst ensure that no Federal funds may be used bQEO
plans for marketing or to lobby Congresdtates in which CEDPs operate must further ensure
that CQOP plans meet state solvency staddand comply with the state laws impacting other
health insurers.

EffectiveDate

The effective date for this subtitle is the date of enactnberniiho COOP can operate until a state
has implementeohdividual and small group insurance market refonesuired under this Act
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SUBTITLE FO TRANSPARENCY AND ACCOUNTABILITY
Ombudsman Program

CurrentLaw

No provision.

Chairmarts Mark

In 2010, states would be required to establish an ombudsman office to act as a consumer
advocate for those with privatoverage in the individual and small group markets.
Policyholders whose health insurers have rejected claims and who have exhausted internal
appealswhose internal appeptocessas exceeded three montasd whose appeal involves a
life-threateninggsuewould be able to access the ombudsman office for assistance.
Policyholders would also be able to acceshodsman services for assistance in resolving
problems with premiungsreditsand cosisharingsubsidiesand with assistance in filing appeals
asneedednce the state exchanges are implemented

Health Insurance Consumer Assistance Grants
Current Law

No provision.

Chairmarés Mark

Authorizes $30 million (and such sums as necessary after these dollars are expended) to establish
a new competitig grant program to support consumer assistance organizations in each state.
Grantee organizations would assist consumers in solving problems and navigating health
insurance coverage transitions, as well as collect data on consumer encounters, and report to
HHS on types of problems and inquiries

Grantee organizations may incluBimall Business Development Centers (SBD&Ssyvell as
commercial fishing organizations, ranching and farming organizations, and other organizations
capable of conducting communibased health care outreach and enrollment assistance for hard
to reach and rural workers.

Informed Consumer Choices

Current Law

No Provision.
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Chairmandés Mark

In implementing the state exchangi® Secretarwould be required to do the following

91 __Develop standard definitions for common insurance terms including premium, deductible,
co-insurance, cpayment, oubf-pocket limit, preferred provider, nepreferred provider,
out-of-network cepayments, UCR (usual, customary and reasonable) fees, edclud
services, grievance and appeals, and such other terms as the Secretary determines.

1 Develop standard definitions for medical terms including hospitalization, hospital outpatient
care, emergency room care, physician services, prescription drug covienaipe medical
equipment, home health care, skilled nursing care, rehabilitation services, hospice services,
emergency medical transportation, and such other terms as the Secretary determines.

1 __Develop several scenarios (for example, Breast Cancer) witiclle information that must
be provided by every insurance carrier offering coverage in the individual and small group
markets in describing their plans to consumers. This label should include information
regarding at minimum estimated eaftpocket cossharing and significant exclusions or
benefit limits for such scenarios.

1T Devel op standards for an annual personali zed
of health care services and claims paid in the previous year.

Transparency

Current Law

No provision.

Chairmarés Mark

Beginning in 2010, to ensure transparency and accountability, health plans would be required to
report the proportion of premium dollars that are spent on items other than medical care. Also,
beginning in 2010, hospitalgould be required to list standard charges for all services and
Medicare DRGs.

Standardization

Current Law

No provision.

Chairmarts Mark

In order to provide uniform, meaningful and actionable information to consumers concerning
health insurance cevage, this provision mandates the development and utilization of uniform
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outline of coverage documents. The Secretary of Health and Human Services shall request the
National Association of Insurance Commissioners (referred to as the g\tal@evelop, ad

submit to the Secretary not later than 12 months after the date of enactment of this Act, standards
for use by health insurance issuers in compiling and providing to enrollees an outline of coverage
that accurately describes the coverage under thecapfdihealth insurance plan.

In developing such standards, the NAIC shall consult with a working group composed of
representatives of consumer advocacy organizations, issuers of health insurance plans, and other
qualified individuals. The goal is to aelie a common presentation for similar provisions.

The standards shall ensure that the outline of coverage is presented in a uniform format that does
not exceed four pages in length and does not include print smaller tpaint2ont. The

standardstsll ensure that the language used is presented in a manner determined to be
understandable by the average health plan enrollee. The standards shall also ensure that the
outline of coverage includes uniform definitions of standard insurance terms as \&ell

description of the coverage, including dollar amount for the following benefits: daily hospital

room and board, miscellaneous hospital services, surgical services, anesthesia services, physician
services, prevention and wellness services, prescrigtiays, other benefits, as identified by the

NAIC.

The standards should also ensure that the outline of coverage includes the exceptions, reductions
and limitations on coverage; the casiaring provisions, including deductible, coinsurance and
co-paymaent obligations; the renewability and continuation of coverage provisions; a statement

that the outline is a summary of the policy or certificate and that the coverage document itself
should be consulted to determine the governing contractual provisiaha;cmtact number for

the consumer to call with additional questions and a web link where a copy of the actual

individual coverage policy or group certificate of coverage can be reviewed and obtained. For
individual policies issued prior to January 10@0the health insurance issuer will be deemed
compliant with the web link requirement if the issuer makes a copy of the actual policy available
upon request.

If, not later than 12 months after the date of enactment of this Act, the NAIC submits to the
Secretary the standards provided for, the Secretary shall, not later than 60 days after the date on
which such standards are submitted, promulgate regulations to apply such standards to entities
described below. If the NAIC fails to submit to the Secretiaeystandards within the Z8onth

period, the Secretary shall, not later than 90 days after the expiration of sonttperiod,
promulgate regulations providing for the application of Federal standards for outlines of
coverage to entities.

Not later han 24 months after enactment of legislation, each entity described below shall deliver
an outline of coverage pursuant to the standards promulgated by the Secretary an applicant at the
time of application; an enrollee at the time of enrollment; or aywdicer or certificate holder

at the time of issuance of the policy or delivery of the certificate.

An entity described above is deemed in compliance with this section if the outline of coverage is
provided in paper or electronic form. An entity includdsealth insurance issuer (including a
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group health plan) offering health insurance coverage within the United States (including carriers
under the Federal Employee Health Benefits Program under chapter 89 of title 5, United States
Code);andthe Secretarwith respect to coverage ugrdthe Medicare, Medicaid, and CHIP.

The standards promulgated under shall preempt any related State standards that require an
outline of coverage. An entity that willfully fails to provide the information required undser thi
section shall be subject to a fine of not more than $1,000 for each such failure. Such failure with
respect to each enrollee shall constitute a separate offense for purposes of this subsection.

SUBTITLE GO ROLE OF PUBLIC PROGRAMS

PART |& MEDICAID COVERAGE FOR THE L OWEST INCOME POPULATIONS
Eligibility Standards and Methodologies
Current Law

Medicaid is a public health insurance program for-lneome Americans. Eligibility for

Medicaid is determined not only based on financial requirements, but atsdegorical
requirement$ that is, to be eligible for Medicaid, one must be a member of a covered group,
such as children, pregnant women, the aged, the blind, or the diséBGlattlless adults(non

elderly adults who are not disabled, nor pregnamtparents of dependent children) on the other
hand, are generally not eligible for Medicaid, regardless of their income. Parents are eligible for
Medicaid if they would have been eligible for the forrRederalcash welfare program Aid to
Families with Bependent Children (AFDC) as of July 1, 1996. The uppsyme threshold for
AFDC eligibility in 1996 ranged across states from 11 percent to 68 percentraEdbeal

poverty level(FPL), although states have the flexibility to raise eligibility to hideeels (in

some states, parents are eligible for Medicaid up to 200 percent of FPL) through a state plan
amendment. States are required to make pregnant women and children five and under eligible
for Medicaid up to at least 133 percent of FPL and sig8-@hrolds up to 100 percent of FPL,
butmaygo higher.

For some Medicaid eligibility groups, states are required to disregard certain amounts and/or
types of income (and sometimes expenses, such as child care or health care costs). For some
Medicaideligibility groups, states have the flexibility to disregard additional amounts or types of
income and expenses, effectively expanding eligibility to high@asme individuals. Because
states must share in the costs of Medicaid, income eligibility exgasmay depend on the
availability of state financing.

As an alternative to providing all of the mandatory and selected optional benefits under
traditional Medicaid, section 1937 of the Social Security Act, established in tloit Def
Reduction Act of 2005DRA, P.L. 109171), gives states the option to enroll stecified

groups in benchmark and benchmaduivalent benefit plans when certain conditions are met.
The benchmark options include the Blue Cross/Blue Shield preferred provider plan under the
FederalEmployees Health Benefits Program (FEHBP), a plan offered to state employees, the
largesthealth maintenance organization (HMi@Xhe state, and other Secretapproved
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coverage appropriate for the targeted population. Certain groups are esamptdndatory
enrollment in benchmark or benchmaaquivalent plans, including pregnant women, blind or
disabled individuals, dual eligibles, children in foster care, and other groups with special medical
needs.

Benchmarkequivalent coverage under secti®B87 must have the same actuarial value as one of
the benchmark plans identified above. Such coverage includes: (1) inpatient and outpatient
hospital services; (2) physician services; (3) lab analyxservices; (4) welthild care, including
immunizatiors; and (5) other appropriate preventive care (as designated by the Secretary). Such
coverage must also include at least 75 percent of the actuarial value of coverage under the
benchmark plan for: (1) prescribed dru@ mental health service@) visioncare and (4)

hearing services.

Chairmarés Mark

The Chairmaés Mark would create a new eligibility category for all relderly nonpregnant
individuals (childless adults) otherwise ineligible for Medicaid. In 2011, states would have the
option to covechildless adults through a state plan amendment (SPA). The Chairhark

would establish 133 percent of FPL as the new mandatory minimum Medicaid income eligibility
level for allnonelderlyindividualsi parents, children, and childless adiiltseghning on

January 1, 2014. Existing law would not change for pregnant women. During 2013, individuals
at or below 133 percent of FPL would not be subject to the requirement to obtain health
insurance, nor would they be eligible for tax credits instiaéeexchangs.

States would be required to maintain existing income eligibility levels for all Medicaid
populationsupon enactmentThisfimaintenance of effodtprovision would expire when the
stateexchange becomes fully operational (expedidg 1, 2013anuary-1,201)33 except as it
applies to coverage at income levels of 133 percent of FPL and below, for which it would
continue through January 1, 201Between January 1, 2011 and January 1, 2014, a state is
exempt from the maintenance of effort for optl nonpregnant nofdisabled adult populations
above 133 percent of the federal poverty level if the state certifies to the Secretary thé the sta
is currentlyexperiencing a budget deficit or projects to have a budget deficit in the following
state fscal year. Thetate may make such certification on or after December 1, 2010.

Effective January 1, 2014, income disregards would no longer apply, and income would be
measured based on modifiadiustedgross income (MGl) as defined in thetateexchangs.

An exception to this rule would be made fioe elderly andhose groups that are eligible for
Medicaid through another program, like foster children-io@ome Medicare beneficiaries, and
individuals receiving Supplemental Security Incof881), for whom existing income counting
rules would continue to applhlso, the change to MGI would not apply to beneficiaries who
were enrolled in Medicaid on January 1, 2014 until the later of March 31, 2014 or their next
redetermlnatlon da
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As part of the expansion, all newBligible, nonpregnant adults would receive a benchmark
benefitpackage consistent with section 1937 of the Social Security Act. The benchmark and
benchmarkequivalent packages would have to meet the requirements for minimum creditable
coverage. For benchmaeuivalent plans, prescription drugs would be addedettighof

benefits that must have the same actuarial value as the benchmark. Populations currently
exempted from mandatory enrollment in section ®larswould remain exempted.

Beginning in 2014, individuals with income below 100 percent of FPL waelileligible for

Medicaid and remain ineligible for tax credits in the state exchangeselNerly, nonpregnant

adults between 100 and 133 percent of FPL would be able to choose between Medicaid and
coverage through their state exchange. States woukdtbansure that all children of parents

who choose the state exchange coverage would continue to receive the benefits, including early
and periodic screening, diagnostic, and testing (EPSDT) benefits, to which children are entitled
under Medicaid.

TheMedicaid costsharing rules and owtf-pocket limit of five percent of family income would
continue to apply to children. States would be able to provide Medicaid coverage to individuals
with MGl above 133 percent of FPL through traditional Medicaid dnénform of supplemental
wrap benefits. Individuals with MGl above 133 percent of FPL who receive only a benefit wrap
from Medicaid may be eligible for tax credits in the state exchange.

The Chairmands Mar k woul d r eqlicaidrermollsentat es t o
beginning in January 2015, and every year thereafter. States would be required to report on all
new enrollment of(1) parents, (2) childless adults, and (3) any other individuals, including those
who were previously eligible. State®wuld also be required to report on the outreach and
enrollment processes they use to achieve such enroliment. The Secretary would be required to
report to the relevant Committees of Congress beginning in April 2015, and every year
thereafter, on total neenroliment in Medicaid, on a staly-state basis and to include any
recommendations to Congress for improving enrollment in Medicaid.

Medicaid Program Payments
Current Law

The Federal share for most Medicaid costs is determined by the Federal Madistdnce
Percentage (FMAP), which is based on a formula that provides higher reimbursement to states
with lower per capita incomes relative to the national average (and vice versa). FMAPs have a
statutory minimum of 50 percent and maximum of 83 percent.

Chairmarés Mark

Under the Chairmas Mark, states would continue to receirederalfinancial assistance as
determined by FMAP. Beginning in 2014, additioRatleraffinancial assistance would be
provided to all states to defray the costs of covenagly-eligible beneficiaries. Th&ederal
government would pay a greater share of the costs for indivitiuagy eligibled for Medicaid
based on the proposed eligibility changes. Newly eligible would be defined as {d|dedy,
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nonpregnant individuls below 133 percent of FPL who were not previously eligible for a full or
benchmark benefit package, or (2) who were eligible for such a package through a capped waiver
but were not enrolledpcluding those on waiting listas of the date of enactment.

Those states that offer minimal or no coverage of the nelidible population currently would
receive more assistance initially than those states that currently cover at least s@haemmgn
non-pregnant individuals. Expansion states would benddfas states with coverage of parents

and childless adults at or above 100 percent of FPL that is not based on employer or
employment. Such coverage may be less comprehensive than Medicaid, but must be more than
premium assistance, hospitaily benefits or health savings accounts (HSA). Between 2014

and 2018, the additional assistance to expansion states and other states would be adjusted
downward and upward, respectively, so that, in 2019, all states would receive the same level of
additional assistare for covering newly eligibles.

The additional assistance would be provided through a percentage point incigggdin
according to the following schedule:

YEAR | EXPANSION STATE | OTHER STATE
INCREASE INCREASE
2014 27.3 37.3
2015 28.3 36.3
2016 293 35.3
2017 30.3 34.3
2018 31.3 33.3
2019 32.3 32.3

The FMAP could not exceed 95 percent in any year as a result of the schedule above.

For any norelderly, nonpregnant adult between 100 and 133 percent of FPL who chooses the
state exchange in plaof Medicaid, states would be required to pay an amount equal to the
statds average cost of coverage for individuals in that same Medicaid eligibility category.

For services provided to existing eligibility groups, and under existing Medicaid wdhers,
Federaland state governments would share in the costs as established under the FMAP formula.

The Chairmanbés Mark would provide additional
Ahinehed states, 06 which ar e Medidaidenemlhemthatist at e s
below the national average for Medicaid enrollment as a percent of state population as of the date
of enactment, and (2) had seasonaliijusted unemployment rates of 12% or higher for August
2009. The additional assistancepded to such states would be full federal funding for the cost

of providing medical assistance to newly eligible beneficiaries for theyéae period of 2014

through 2018.
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Medicaid and Employer-Sponsored Insurance
Current Law

Under currentederalaw, states can offer premium assistance to Medigatble individuals

who are offered employe&ponsored insurance (ESI), rather than enrolling them in traditional
Medicaid, if it is determined to be cesffective and the benefits are comprehensive. A
Medicaid beneficiar§s enroliment in an employer health plan is consideredeftesttive if

paying the applicable premiums, deductible, coinsurance and othesheostg obligations of

the employer plan is less expensive than thedstateected costf roviding Medicaidcovered
services directly. To meet the comprehensiveness test under Medicaid, states are required to
provide Medicaid covered services that are not included in private plans. In other words, they
must providewrap-arouna benefit coerage. It has proved difficult for many employer plans
and states to meet all of these requirements. Most states operating @Ghittralth Insurance
Program (CHIP) or Medicaid premium assistance programs are doing so under thaitanes

less restutive.

The recent CHIP Reauthorization Act (CHIPRAL. 1113) created a new state plan option for
providing premium assistance for Medicaid and Geligible children and/or parents of
Medicaid/CHIP children. For families that have access to ESI| cged¢hat meets certain
requirement$ including thathe employer pays at least 40 peraaithe total premiunii states

can offer premium assistance through a state plan amendment. States choosing to do so are
required to providéwrap-arouna benefit coerage for employer plans that do not meet CHIP
benefit standards.

Chairmarés Mark

EffectiveJuly 1, 2013anuary-1,20613he Chairma@s Mark would require states to offer
premium assistance and wrapund benefits to Medicaid beneficiaries who arerefl ESI if it
is costeffective to do so, consistent with current law requirements.

Treatment of the Territories
Current Law

Five territories (American Samoa, Guam, the Northern Mariana Islands, Puerto Rico, and the
U.S. Virgin Islands) operate Medidgprograms under rules that differ from those applicable to

the 50 states and the District of Columbia (hereafter referred to as the states). The territories are
not required to cover the same eligibility groups, and they use different financial skandard
(income and asset tests) in determining eligibility. For example, states must cover certain
mandatory groups such as pregnant women, children, and qualified Medicare beneficiaries, but
for the territories, these groups are optional.

In the states, Madaid is an individual entittement. In addition, there are no limits on Federal

payments for Medicaid provided that the state contributes its share of the matching funds. In
contrast, Medicaid programs in the territories are subject to annual Fedadihgpeaps. All

53



five territories typically exhaust their caps prior to the end of the fiscal year. Once the cap is
reached, the territories assume the full costs of Medicaid services or, in some instances, may
suspend services or cease payments to proviahtil the next fiscal year.

TheFederakhare for most Medicaid service costs is determined biyederaMedical
Assistancé’ercentage (FMAP), which is based on a formula that provides higher reimbursement
to states with lower per capita incomekaitige to the national average (and vice versa). FMAPs
have a statutory minimum of 50 percent and maximum of 83 percent. The FMAP for territories
is set at 50 percent.

Chairmarés Mark

The Chairmaé Mark would increase spending caps for the territdnye30 percent and the
applicable FMAP by five percentage point® 55 percent beginning on January 1, 2011. The
cost of covering newly eligibles would not count towards the spending caps.

Medicaid Improvement Fund

Current Law

The 2008 SupplementAbpropriations Ac{P.L. 118252)establiskeda Medicaid Improvement
Fundto make fundingvailable to the Secretaof HHSto improve the management of the
Medicaid program by the Centers for Medicare & Medicaid SeryiEhsS), including oversight
of cortracts and contractors and evaluation of demonstration projects. Payments nilagksefor
activitieswere intended to be mddition to payments that would otherwise be made for such
activities.

Chairmandés Mar k

The Chairmands Mar kilaweiruthedledicaidslmpronethent Fumddos a v a
fiscal years 2014 through 2018 (which total $700 million).

PART Il 8 CHILDREN 68 HEALTH INSURANCE PROGRAM
Current Law

The Childreids Health Insurance Program (CHIP) builds on Medicaid by providing health care
coverage to lonincome, uninsured children in families with income above Medicaid income
standards. States may also extend CHIP to pregnant women when certain conditions are met. In
designing their CHIP programs, states may choose to expand Medicaid,acstahdalone

program, or use a combined approach. As with Medicaid, states have the flexibility under CHIP
to disregard amounts or types of income and expenses, effectively expanding eligibility to
higherincome individuals.Federalappropriations areurrently provided through FY2013.

In Medicaid, individuals under age 21 must be providely @ad periodic screeningjagnostic
and treatment (EPSDT) services. This benefit is requireiitfaegorically needybeneficiaries
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(the vast majority of Medaid beneficiaries under age 21) and is optionafifieedically needy
beneficiaries under age 21, but all states provide this benefit to the latter groopgh

EPSDT, beneficiaries receive comprehensive screening and preventive services, including
immunizations, and are guaranteed access feedkraly coverable services necessary to treat

an identified problem or condition. Some CHIP programs include EPSDT benefits, but it is not a
program requirement.

Like Medicaid, CHIP is &ederalstate progaim. For each dollar of state spending,Rhderal
government makes a matching payment drawn from CHIP allotments. & staéee of

program spending for Medicaid is equal to 100 percent minus FMAP (described above). But for
CHIP, theFederakhare ishigheri the enhanced FMAP for CHIP lowers the siat&hare of

CHIP expenditures by 30 percent compared to the regular Medicaid FMAP.

Federal law permits states to impose premiums and seslated cossharing for some

enrollees and some benefitsden CHIP. States that cover CHéfgible children through their
Medicaid programs must follow the nominal premium and-sbating rules applicable to

Medicaid. Under these rules, the majority of such children are exempt. In general, premiums are
prohibited except for children enrolled in Medicaid expansion programs with incomes above 150
percent of the Federal poverty level (FPL). Servedated cossharing for children enrolled in
Medicaid expansion programs may vary by income level. Aggregatsitagng for all

individuals is capped at five percent of family income.

Different costsharing limits apply in states that provide CHIP coverage through standalone
(non-Medicaid) programs. For example, nominal premiums specified in Medicaid statlyte app
to children in families with incomat or belowl50 percenodf FPLin standalone programs.
Servicerelated costharing is limited to the nominal amounts in Medicaid for the subgroup with
income below 100 percent of FPL and slightly higher amountgareitted for the subgroup

with income between 100 and 150 percent of FPL. For children in families with income over
150 percent of FPL, casharing can be applied in any amount, provided thatstasing for
higherincome children is not less than teblaring for lowetfincome children and that does not
exceed the oubf-pocket limit of five percent of family income.

Preventive services are exempt from all esstring for all CHIP families regardless of income.

Chairmarts Mark
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The Chairmanéds Mark would maintain the curren

would be required to maintain income eligibility levels for currently eligible children in

Medicaid (up to the CHIP eligibility level) and CHIF his requirement would expire as of
December 31, 2019. States would be able to expand their current income eligibility levels at any
time. CHIPReligible children who cannot enroll in CHIP due to federal allotment caps would be
eligible for tax credit$n the state exchange.

The Medicaid and CHIP enroll ment bonuses i ncl
Program Reauthorization Act of 2009 (P.L. 13)Iwould not apply beyond the current

reauthorization period. This amendment calls for the reda#imn of CHIP by September 30,

2013.

CHIP eligibility would be based on existing income eligibility rules, including the use of income
disregards.

The CHIP benefit package and csbiaring rules would continue as under current law.

States would remive the current law enhanced CHIP match rate for federal fiscal years 2010

2013. Beginning in 2014, states would receive a 23 percentage point increase in the CHIP match
rate, subject to a cap of 100 percent. This 23 percentage point increase waonlckedbnbugh

federal fiscal year 2019. States would also receive an increase of 0.15 percentage points in their
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Medicaid match rate to offset the additional state costs due to the Medicaid maintenance of effort
provision.

PART lll 8 IMPROVEMENTS TO MEDICAID
Enrollment Coordination with the State Exchange
Current Law
No provision.
Chairmarés Mark
The Chairmaés Mark would require states to establish a Medicaid enrollment website to
promote seamless enroliment in Medicaid should a Medicaid eligibMdudi apply for tax
credits through a state exchange website or vice V@usd seamless enrollment should include

systems to ensure a secure electronic interface sufficient to allow a determination of eligibility
for the appropriate program.

The Chairna n 6 s Ma fukhervequud thte Secretary of HHS to issue guidance to states
regarding standards and best practices to help improve enrollment of vulnerable populations in
Medicaid and CHIP Vulnerable populations include children, unaccompanied hesaslouth,
children and youth with special health care needs, pregnant women, racial and ethnic minorities,
rural populations, victims of abuse or trauma, individuals with mental health or subsikated
disordersand individuals with HIV/AIDS.

Exampks of methods that the Secretary should address in the guidance inabstiioning of

eligibility workers, express lane eligibility, residency requirements, documentation of income

and assets, presumptive eligibility, continuous eligibility, and auiomenewal. The Secretary
should work with appropriate stakehol der s, i
that the guidance is developed and implemented effectively.

A single, streamlined form can be used to apply for all three supsidyams (Medicaid, CHIP,

and tax credits) with one exception: the Secretary is authorized to allow use of a supplemental or
alternative form when individuals apply for a category of Medicaid eligibility that is not

determined based on MAGI.

The form carbe filed on line, in person, by mail, or by telephone. The form can be filed with
the Exchange, Medicaid, or CHIP. After the form has been satisfactory filed, the applicant,
without any need to complete additional paperwork, receives notice of hisardilglity for
Medicaid, CHIP and tax credits.

Exchanges and state Medicaid and CHIP agencies operate satisfactory systems to ensure a secure
electronic interface sufficient to allow a determination of eligibility for all three programs based
on thesingle, streamlined form (described above) or reliable-thadly data (described below).
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Whenever possible, reliable thipdirty data (such as income reports from employers to State
Workforce Agencies and income tax data) are used to establisly, ardifupdate eligibility.

To safeguard program integrity, the state exchanges will reqularly engage in data matches with
the Internal Revenue Service, the Social Security Administration, the National Directory of New
Hires, the applicable State Workferédgency, or any other source of data that, under current

law, may be used to verify eligibility for Medicaid or CHIP. Data matches for this purpose shall
be limited to individuals receiving tax credits (and, at state option, Medicaid or CHIP). When
suchdata match show a change in income or other relevant household circumstances, eligibility
for tax credits (and, at state option, Medicaid or CHIP) is automatically adjusted, with notice to
the household.

To accomplish these goals, the Secretary may pgateumodel agreements and entire into
interagency agreements concerning gditaring, consistent with saveguards of privacy and data
integrity. Nothing in this legislation shall be construed to either (a) prevent the exchange and a
state Medicaid agendyom entering into a contract through which the latter agency determined
eligibility for Medicaid, CHIP, and tax credits for state residents, so long as that contract meets
requirements promulgated by the Secretary of HHS (after consultation with tle¢aBeof

Treasury) ensuring that such a contract lowers overall administrative costs and reduces the
likelihood of eligibility errors and disruptions in coverage; or (b) change the requirement in

current law that Medicaid eligibility must be determinedololic agencies. Nothing in this

| egi sl ation changes data sharing protections

Presumptive Eligibility
Current Law

Presumptive eligibility is a Medicaid option that allows states to enroll certaindodls €.g,

children, pregnant women, and certain women with breast and cervical cancer) into Medicaid for
a limited period of time before full Medicaid applications are filed and processed, based on a
preliminary determination by a Medicaid providéiikely Medicaid eligibility. Presumptive
eligibility begins on the date a qualified Medicaid provider determines that the applicant appears
to meet eligibility criteria and ends on the earlier of (1) the date on which a formal determination
is made regaling the individuais application for Medicaid, or (2) in the case of an individual

who fails to apply for Medicaid following the presumptive eligibility determination, the last day

of the month following the month in which presumptive eligibility begiBsiring periods of
presumptive eligibility, children and certain women with breast and cervical cancer have access
to the full Medicaid benefit package offered by states, while pregnant women have access to
services related to pregnancy, complicationgrefjnancy, delivery and up to 60 days of
postpartum care.

Chairmarés Mark
Effective January 1, 2014, the ChairrimMark would permit all hospitals that participate in

Medicaid to make presumptive eligibility determinations, in addition to providersrilyr
eligibleto do so Furthermore, the Mark would allow hospitals and other providers to make such
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determinations for all Medicaid eligible populations, as long as the state agency verifies the
hospital or provider is capable of doing so. The timegeasf presumptive eligibility would be
consistent with current law. Current notlflcatlon procedures would apply to all presumptlve
eligibility determinations. : fits, ;

eligibility

Waiver Transparency

Current Law

Section 1115 of the Social Security Act authorizes the Secretary to waive certain statutory
requirements for conducting research and demonstration projects that further the goals of titles
XIX (Medicaid) and XXI (CHIP). States submit propasaltlining the terms and conditions of

the demonstration program to the Centers for Medicare & Medicaid Services (CMS) for approval
prior to implementation.

In 1994, CMS issued program guidance that impacts the waiver approval process and includes
the pocedures states are expected to follow for public involvement in the development of a
demonstration project. States were required to pra®M& a written description of their process
for public involvement at the time their proposal was submitted.

Publicinvolvement requirements for the waiver approval process continued through the early
2000s. In a letter to state Medicaid directors issued May 3, 2002, CMS listed examples of ways a
state may meet requirements for public involvemert. (public forumsJegislative hearings, a
website with information and a link for public comment).

States are required to submit a state plan describing the nature and scope @f blaticaid
program to the Secretary of HHS for approval. The state plan must provideress that the
program conforms to the requirements of Medicaid and to any other official program issuances
(e.g.,rules, regulations, program guidance, etc.). After approval of the original state plan by the
Secretary, any subsequent changeg. thos required by newederalbr state statutes, rules,
regulations, policy interpretations, guidance, court decisions, changes in tiestatation of

the Medicaid program, etc.) must be submitted by the st@®®in the form of a state plan
amendmen(SPA) so that the Secretary may determine whether the Medicaid state plan
continues to medtederarequirementsi-ederakegulations dictate the SPA approval process
including requirements for gubernatorial review, CMS regional office review, disapmfosal

SPA, and judicial reviewi.€., after a statés failure to conform té-ederakequirements)Federal

law dictates time frames associated with the SPA review process, and requirements that the CMS
Administrator must meet when notifying a state that Gm&nds to withhold~ederaimatching
payments for portions of the state plan that are out of compliance.

Chairmarés Mark
The Chairmaés Mark would impose statutory requirements regarding transparency in the

development, implementation, and evaluatioiMeflicaid and CHIP section 1115 demonstration
programs that impact eligibility, enroliment, benefits, exsdring, or financingStates would be
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required to (1) providenotice of the statis intent to develop and/or renew a section 1115 waiver
and convea at least one meeting of the statmedical advisory board to discuss the impacts of
the proposed changd®) publishfor written comment a notice of the proposal that provides
information on how the public can submit comments to the state and instatkeprojections

and assumptions regarding the likely impact of the wa(@@postthe waiver proposal on the
staté@s Medicaid or CHIP websitand (4) convenepen meetings over the course of the
development of the proposal to discuss proposed chabigdss could also be required to

include information regarding the actions taken to meet the dlsdgd public notice

requirements as a part of their waiver submission to CMS.

The Chairmaé Mark would also impose additional transpareredgited statiory requirements

on the Secretary of HHS. The Secretary would be required to: (1) pulblesteaal Register

notice identifying monthly waiver submissions, approvals, denials, and information regarding
methods by which comments on the waiver will be nefrom the public; (2) publish a copy
of the proposed waiver to the CMS websard(3) allow for, respond to, and make available
public comments received about the proposal after it has been posted to the CMS @robsite.
approved, the Secretary wouldve to post waiver terms and conditions and related waiver
approval documents, quarterly stagported data and thrgear evaluations to the CMS

website. The Secretary would also be required to pubksdaralRegistemotice identifying
monthly waiver approvals, denials, and returns to the state without action.

The Chairmaés Mark would add transparenecglated statutory requirements associated with the
SPA approval process for proposals that limit benefits. States Wwauédto (1) provide notice

of the statés intent to develop a SPA and convene at least one meeting of tiie rsiatiécal
advisory board to discuss the impacts of the changes requested in the propas@) fibAsh

a notice of the proposal that provides information on how thégpedmn submit comments to the
state and includes state projections and assumptions regarding the likely impact of;t{& SPA
post the SPA proposal on the séat®ledicaid or CHIP website, and (4) convene at least one
open meeting to discuss the propoSE&A. Statesvould also be required to include information
regarding the actions taken to meet the alisted public notice requirements as a part of their
SPA submission to CMS.

The Chairmaé Mark would also impose additional transpareredgited stattory requirements
on the Secretary of HHS. The Secretary would be required to: (1) pulblesteaal Register

notice identifying monthly SPA submissions and information regarding methods by which
comments on each SPA will be received from the publigpB)ish a copy of the proposed SPA
to the CMS website; and (3) publisiraderalRegistemotice identifying monthly SPA
approvals, denials, and returns to the state without action.
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PART IVA MEDICAID SERVICES
Free-Standing Birth Centers
Current Law

Same Medicaid benefits are mandatory, but others are optional. Examples of optional benefits
that are offered by many states include prescription drugs and skilled nursing facility services for
individuals under age 21.

The Secretary has authority to mgdifledicaid regulations in order to recognize fstanding
birth centers for payment under Medicaid, however the Secretary has not exercised that
authority.

Chairmarés Mark

The Chairmaé Mark would identify freestanding birthing centers as Medicambyders.
Curative and Palliative Care for Children in Medicaid

Current Law

Currently, states have the option to offer hospice services under Medicaigtes that offer
hospice services, Medicaid beneficiaries who elect to receive such serustewaive the right
to all other services related to the individisaliagnosis of a terminal condition or illness,
including treatment.

Chairmarés Mark

The Chairmaés Mark would allow children, as defined by the state, who are eligible for
Medicaid, toreceive hospice services without forgoing any other service to which the child is
entitled under Medicaid.

Long Term Services and Supports
Current Law

A collaborative effort of the Administration on Aging (AoA) and the Centers for Medicare &
Medicaid Sevices (CMS), the Aging and Disability Resource Center (ADRC) initiative provides
grants to support statesfforts to streamline information and access to long term services and
supports through funding from CMS Real Choice Systems Change grants antlé\bA t

research and demonstration authority. The Older Americans Act Amendments of 2006 (OAAA,
P.L. 109365) allow for continued expansion by authorizing funds for ADRCs in all states. As of
October 2008, approximately 175 ADRC pilot sites were operatidg states, the District of
Columbia, and two territories.
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Chairmarts Mark

ADRC funding. The Chairmaés Mark would allocate $10 million each fiscal year, beginning in
FY2010 for five years to continue funding ADRCs.

Community First Choice OptionThe Chair mandéds Mark would establ
Choice Option, which would create a state plan option under section 1915 of the Social Security

Act to provide community based attendant supports and services to individuals with disabilities

who are Mdicaid eligible and who require an institutional level of care. These services and

supports include assistance to individuals with disabilities in accomplishing activities of daily

living and health related tasks. States who choose the Community Firse Chpiion would be

eligible for enhanced federal match rate of an additional six percentage points for reimbursable
expenses in the program. The optwould sunset after five years.

The Community First Choice Option also would require data colleatitvelp determine how
states are currently providing home and community based services, the cost of those services,
and whether states are currently offering individuals with disabilities who otherwise qualify for
institutional care under Medicaid the ch®io instead receive home and community based
services, as required by the U.S. Supremertdo Olmstead v. L.C. (1999).

The Community First Choice Option would also modify the Money Follows the Person
Rebalancing Demonstration to reduce the amounbwd tequired for individuals to qualify for
that program to 90 days.

Spousal ImpoverishmenT he Chairmanés Mar k would protect ¢
in all Medicaid home and community based services programs by requiring states to apply the

same pousal impoverishment rules currently provided to the spouses darigntaame residents

in Medicaid.Theprovisionwould sunset after five years.

Home and Community Based Servicdsh e Chai r mandéds Mark would pro
undertake structural refornpsoven to increase nursing home diversions and access to home and
community based services in their Medicaid programs a targeted increase in the federal medical
assistance percentage (FMAP). The amount of the FMAP increase would be tied to the

percentagp f a stateds |l ong term services and suppogc
FMAP increases going to states that will need to make fewer reforms. States would be able to

offer HCBS through a waiver or through a state plan amendment (SPA)s tBtttehoose a

SPA would be able to include individuals with incomes up to 300 percent of the maximum
Supplemental Security Income payment. Funding for the nursing home diversion program

would be available for five years beginning in 2011.

Senseofth&enate The Chairmanés Mark would express t h
Congress should address letlegm services and supports in a comprehensive way that

guarantees elderly and disabled individuals the care they need. The Mark would further express

the Sense of the Senate that long term services and supports should be made available in the
community in addition to imstitutions.
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Money Follows the Person Rebalancing Demonstration
Current Law

Section 6071 of the Deficit Reduction Act of 2005 (DRAL. 109171) established the Money
Follows the Person Rebalancing Demonstration. The program authorizes the Secretary of Health
and Human Services (HHS) to award competitive grants with the following objectives: (1)
increasing the use of home and comitwbased, rather than institutional, services; (2)

eliminating barriers that prevent or restrict the use of Medicaid funds to enable MexdigHal®
individuals to receive support for appropriate and necessary long term care services in the
settings otheir choice; (3) increasing the ability of the Medicaid program to assure the provision
of home and community based services to eligible individuals who choose to transition from an
institutional to a community setting; and (4) ensuring that proceduzen ptace to provide

guality assurance for eligible individuals receiving Medicaid home and community based
services and to provide for continuous quality improvement in such services. Congress
authorized $1.75 billion over five years (FY2007 through F¥I)Gor the demonstration.

Chairmarés Mark

The Chairmaés Mark would extend the Money Follows the Person Rebalancing Demonstration
through September 30, 2016.

Family Planning Services

Current Law

States are permitted to provide family planning sesvigeder Medicaid only after a waiviess
been filed and approved lye Secretary of HHS

Chairmandés Mar k

The Chairmands Mar k woul d-needycligibiltyrg®uwptoo pt i on al
Medicaid. This new group would be comprised of (1) fanegnant individuals with income up

to the highest level applicable to pregnant women covered under the Medicaid or CHIP state
plan, and (2) at state option, individuals eligible under the standards and processes of existing
section 1115 waivers that provide filymplanning services and supplies. Benefits would be

limited to family planning services and supplies (as per section 1905(a)(4)(C) of the Social
Security Act) and would also include related medical diagnosis and treatment services.

The Chairmands KMaskh all ow states to make a
for individuals eligible for such services through the new optional eligibility group. That is,
states may enroll such individuals for a limited period of time before completedavtkdic
applications are filed and processed, based on a preliminary determination by Medicaid
providers of likely Medicaid eligibility.
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Under current law, such presumptive eligibility determinations can be made for children,
pregnant women, and certain wameith breast or cervical cancer. In addition, states would not

be allowed to provide Medicaid coverage through benchmark or bencleaairkalent plans,

which are permissible alternatives to traditional Medicaid benefits, unless such coverage includes
family planning services and supplies.

Added in the Modification or by Amendment at Markup

Definition of Medical AssistanceT he Chai rmanés Mar k would cl ar.
Congress that the term fAmedi ¢ aheSagakSewrityance o a
Act encompasses both payment for services provided and the services themselves. The
Chairmanés Mark would amend section 1905
care and services themseilwveasr aftdo)xdo b

(a) o
efore

The Chairmandés Mark would establish a grant p
schoolbased health centers (as defined in the Ch
Reauthorization Act of 2009, P.L. I-Bl) . The Chwouldap@apréate $100a r k

million in FY 2010 and FY 2011, for a total of $200 million, to remain available until expended

for such program. The Mark would prohibit the use of any such funds for any service that is not
authorized or allowed by state or lotal. The Secretary would be authorized to establish

criteria and application procedures for the awarding of grants in this program. The Secretary

would be directed to give preference in awarding grants to stlaseld health centers serving a

large popution of children eligible for Medicaid or CHIP.

Repayment of Medicaid Overpaymenthe Mark would extend the 60 days that states have to
repay the federal share of a Medicaid overpayment to one yeany case due to fraud, where
the state is unable recover within the allotted time because the amount has not been finally
determined through the judicial process or the final judgment is under appeal, the state must
repay the federal share within 30 days after the final judgment is made.

PART VO MEDICAID PRESCRIPTION DRUG COVERAGE
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Change the Status of SomExcludable Drugs

Current Law

FederaMedicaid law excludes 11 drug classes, including barbiturates and benzodiazepines.
States still may cover these and other exautleigs, but thegre subject to restrictioMVhen

Medicare Part D was implemented in January 2006, Medicare began covering prescription drugs
for dual eligible individuals. Barbiturates and benzodiazepines were excluded from Part D as
well as Medicaid. Havever, under the Medicare Improvements for Patients and Providers Act of
2008 (MIPPA, P.L. 11271), Medicare prescription drug plans and Medicare Advantage plans
will be required to include benzodiazepines in their formularies for prescriptions dispensed

after January 1, 2013. Barbiturates will also be required to be included in Medicare formularies
for the indications of epilepsy, cancer, or chronic mental health disorder.

Chairmarts Mark

The Chairmaé Mark would remove smoking cessation druigsbiturates, and benzodiazepines
from Medicaids excluded drug list, effective January 1, 2014.

Increase the BrandName Drug Rebate Amount
Current Law
To sell their products in Medicaid, drug manufacturers must enter into rebate agreements with

the Seretary of HHS. Under these agreements, drug manufacturers must provide Medicaid
programs with rebates for the drutjspensed tdledicaid beneficiaries, althoudtederalaw
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exempts selected purchases from Medigaidbate agreements. In 2005, 550 mactufers
were reported to participate in the Medicaid drug rebate program.

Under the Medicaid rebate agreements, drug makers must report two prices to the Centers for
Medicare & Medicaid Services (CMS) for each outpatient drug (by dose, package size, and
strength) covered by Medicaid. Drug manufacturers report: (1) the average manufacturer price
(AMP), which is the average price that manufacturers receive for sales to the retail class of trade;
and (2) the lowest transaction pricefbest price) that he manufacturer receives from sales to
private buyers of the drug. AMP and best price serve as reference points for determining
manufacturei@rebate obligations.

For the purpose of determining rebates, Medicaid distinguishes between two types dfldirugs:
single source drugs (generally, those still under patent) and innovator multiple source drugs
(drugs originally marketed under a patent or original new drug application but for which generic
alternatives now exists); and (2) all other, fionovator multiple source drugs.

Rebates for the first category of drugdrugs still under patent or those once covered by patents
T have two components: a basic rebate and an additional rebate. Mdieait rebate is
determined by the larger of either a qmarison of a dru@ quarterly AMP to the best price for

the same period, or a flat percentage (15.1 percent) of thésduarterly AMP.

Drug manufacturers owe an additional rebate when their unit prices for individual products
increase faster than lafion. A manufacturés total per drug rebate amount is determined by
adding together the basic and the additional rebates, and there is no limit on total rebate liability.
Chairmarés Mark

The Chairmaés Mark would increase the flat rebate percentesgel to calculate Medicail

basic rebate for outpatient brand name prescription drugs from 15.1 percent to 23.1 percent,
except for clotting factors that receive a furnishing fee under section 1842(0)(5) of the Social
Security Act and outpatient drugsattare approved by the Food and Drug Administration
exclusively for pediatric indications, for which the basic rebate would increase to 17.1 percent.

Also, the Chairmais Mark would limit total rebate liability on an individual single source or
innovatormultiple source drug to 100 percent of AMP for that drug product.

Other features of the drug rebate program, such Medgchasbt price provision, would remain
unchanged.

Increase the Generic Drug Rebate Amount
Current Law

Manufacturers of neimnovator drugs, which are typically referred to as generic drugs, are only
subject to a basic rebate. The rebate oninoavator, multiple source products is 11 percent of
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the drug@s quarterly AMP. There is no additional rebate due on excess pricasesr®r these
products.

Chairmarés Mark

The Chairmaés Mark would increase the rebate for ionovator, multiple source drugs to 13
percent of AMP.

The Chai r manaseoregdieeithk ComptrollerdGeneral to review state laws that have

a negatre impact on generic drug utilization in federal programs due to restrictions such as but

not |l imited to | imits on phar mawoutssofcer@inabi | i ty
classes of drugs from generic substitution.

Extend to and Collect Rdates on Behalf of Managed Care Organizations
Current Law

States use a variety of service delivery mechanisms to provide medical and related services to
Medicaid beneficiaries. Service delivery mechanisms range fromdkiltapitation agreements
with managed care organizations (MCOs) teftaeservice (FFS). Under fuliisk capitation
agreements, MCOs are paid a fixed amount for all the care Medicaid beneficiaries will need.
MCOs are typically paidper-memberpermonthd (PMPM) feeso provide contreted services

to enrolled beneficiaries. Under full riddased arrangements, MCOs are responsible for incurred
costs that exceed their PMPM payments. -Aak contracts cover all medical and related
services, including prescription drugs. Services pledito about 64 percent of Medicaid
beneficiaries are paid for on a capitated or partially capitated basis. Approximately 38 percent of
Medicaid beneficiaries, primarily children and rdisabled adults, receive services under full
risk-based capitation odracts.

Drug manufacturers pay states rebates for Medicaid drug purchases, although certain purchases
are excluded from the Medicaid drug rebates. Drug purchases excluded from the rebate
agreements include drugs dispensed by Medicaid managed careatigas (when prescription

drugs are included in the capitation agreement), inpatient drugs, and drugs dispensed in
physicianor dentistdoffices. Some states exclude drug benefits from their Medicaid MCO
contracts.In these cases, Medicaid managatedeneficiaries receive their prescribed drugs
through the fedor-service (FFS) delivery system, and states may claim manufacturer rebates for
these purchases.

Chairmarts Mark

Under the Chairmas Mark, brand name and generic prescription drug matuéas would be
required to pay rebates for beneficiaries who receive care undérasskl agreements similar to
the way rebates are now required for FFS beneficiaries. Drug manufacturers would be required
to pay the MCO rebates directly to states, ay tho under FFS. The Mark would not prohibit
MCOs from negotiating with manufacturers and wholesalers for rebates above Msdicaid

| statutory rebates.
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Drugs purchased through the 340B Drug Discount Program would not be subject to the rebates
collected on bhalf of Medicaid MCOs.

Application of Rebates to New Formulations of Existing Drugs
Current Law

Currently, modifications to existing drugshew dosages or formulationsare generally

considered new products for purposes of reporting AMPs to CMSrésili, drug makers can
avoid incurring additional rebate obligations by making slight alterations to existing products,
sometimes called linextensions, while significantly increasing the price on these products. For
example, manufacturers often deyekxtendeeelease formulations of existing products that

are considered new products for the Medicaid rebate program. The exteledee

formulations of these products receive a new higher base period AMP. With a higher base
period AMP, drug manufacters would not be subject to the additional rebate component of the
total Medicaid rebate, since comparison of the quarterly AMP to an inflatiusted new

baseline AMP typicallyvould not result in much difference.

Chairmarés Mark

The Chairmaés Mak would treat new formulations of existing brand name drugs as if they were
the original product for purposes of calculating MediGaatditional drug rebate. When a new
version of an existing drug is introduced, the additional rebate obligation forethadrug

would be calculated on the original déadpaseline AMP, rather than a new baseline. However,
new formulations of orphan drugs would be exempted, so the additional rebate obligation would
continue to be calculated on a new baseline AMP.

Changesto Medicaid Payment for Prescription Drugs
Current Law

Medicaid requires the Secretary of HHS to establish upper limits dretterakhare of

payments for prescription drug acquisition costs. These limits are intended to encourage
substitution of lowecost generic equivalents for more costly braathe drugs. When applied

to multiple source drugs, those limits are referred teeakeralupper payment limits (FULS).

FULs apply to aggregate state expenditures for each drug. CMS calculates FULs atidgtigrio
publishes these prices. Under theibieReduction Act of 2005 (DRAR.L. 109171), new

FULs issued after January 2007 were to equal 250 percent of the average manufacturer price
(AMP) of the least costly therapeutic equivalent (excluding prompdmscounts). AMP is

defined in statute to be the average price paid to the manufacturer by wholesalers for drugs
distributed to the retail pharmacy class of trade. Manufacturers are required to report AMP to
CMS. Current law allows the Secretary to caaot for a survey of retail prices that represent a
nationwide averagef consumer prices for drugs, net of all discounts and rebates.
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Chairmarts Mark

The Chairmaé Mark would change the FUL tw less tharl 75 percent of the weighted
average (determigeon the basis of utilization) of the most recent AMPs for pharmaceutically
and therapeutically equivalent multiple source drugs available nationally through commercial
pharmacies. The Mark also would clarify what transactions, discounts, and other price
adjustments were included in the definition of AMP. Additionally, Merk would clarify that

retail survey prices do not include mail order and long term care pharmabiebslark also

would expand the disclosure requirement to include monthly weightzdgesr AMPs and retalil
survey prices.

PART VIO MEDICAID DISPROPORTIONATE SHARE PAYMENTS
Current Law

States pay disproportionate share (DSH) adjustments to hospitals serving a disproportionate
share of lowincome individuals and Medicaid beneficiaries.

Special rules apply télow DSH state®comprised of states in which total DSH payments for
FY2000 were less than three percent of the &ateal Medicaid spending on benefits. DSH
allotments for such states were raised for FY2004 through FY200&imaeumt that is 16
percent above the prior yéaramount. For FY2009 forward, the allotment for low DSH states
for each year will be equal to the prior year amount increased by the change in-theaSRor

all other states. States cannot obfa@deraimatching payments for DSH that exceed the &ate
DSH allotment.

As a condition of receivingederaMedicaid payments beginning FY2004, states are required to
submit to the Secretary of HHS a detailed annual report and an independent certified audit o
their DSH payments to hospitals.

States have flexibility in establishing the designation of DSH hospitals, but must include all
hospitals meeting either of two minimum criteria: (1) a Medicaid inpatient utilization rate in
excess of one standard deioa above the mean rate for the state, or (2) aitmome patient
utilization rate of 25 percent. States may not include hospitals with a Medicaid utilization rate
below one percent.

States also have flexibility in calculating DSH payment amourttegpitals, but must pay DSH
hospitals at least: (1) an amount calculated using the Medicare DSH payment methodology, or
(2) an amount calculated using a payment methodology that increases eachthasipitstiment

as the hospité Medicaid inpatient uiation rate exceeds the statewide average. DSH hospital
payments cannot exceed a hospsiacific cap, set at 100 percent of the costs of providing
inpatient and outpatient services to Medicaid and uninsured patients, less payments received
from Medicad and uninsured patients for public hospitals.

Five states and the District of Columbia have used at least a portion of their DSH allotment to
expand Medicaid eligibility through a section 1115 waiver.
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Chairmarés Mark

State DSH allotments would remaimact as under current law until a state trigger is tripped.

The trigger would be tripped once a stateninsured rate, as measured by the Census EBareau
American Community Survey, decreases by at least 50 percent, compared to an initial uninsured
rate on the date of enactmer@nce the trigger is tripped, state DSH allotments would be
decreased by 50 percent. Low DSH state allotments would be decreased by 25 percent.

Each year thereatfter, if the st@eate of uninsurance decreases further, titedstDSH

allotment would be further reduced by a percentage equal to the product of the perpentage
reduction in uninsurance and 35 percent. For low DSH states, the pergestdageduction
would be multiplied by 17.5 percent. At no time in tbhufe would a state DSH allotment fall
below 35 percent of the total allotment in 2012, adjusted forlC§owth.

Any portion of the stafis DSH allotment that is currently being used to expand eligibility
through a section 1115 waiver is exempt frarahsreductions.

PART VII 6 DUAL ELIGIBLES
Waiver Authority for Dual Eligible Demonstrations
Current Law

Some elderly individuals qualify for health insurance under both Medicare and Medicaid. In
February 2009, it was estimated that 7.9 million individwagre dually eligible. These dual
eligible individuals qualify for Medicare Part A and/or Parts B and D and, because they are
elderly and have limited income and assets, are also eligible for Medicaid.

There are two types of dual eligibles, fidhd patial-benefit. As of February 2009, there were
approximately 6.3 million fultbenefit beneficiaries (about 80 percent of all dual eligibles)- Full
benefit duals receive Medicare and full Medicaid benefits. Meduayd Medicare premiums

and costsharing ad covers additional services not covered by Medicare, such as long term
services and supports, dental services, vision care, and medical transportation. Fdrguefital
duals, approximately 1.6 million beneficiaries (about 20 percent of all du&i6pB Medicaid
pays Medicare premiums. Partlznefit duals have full Medicare coverage, but do not have full
Medicaid coverage.

Although dual eligibles represent small percentages of Medicare and Medicaid beneficiaries,
they account for disproportior&y large percentages of Medicare and Medicaid expenditures. In
2005, dual eligibles accounted for 46 percent of Medicaid expenditures and 25 percent of
Medicare expenditures, yet they accounted for less than 20 percent of either (sogram
beneficiaries.
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For dual eligibles, Medicaid is always the payer of last resort. Thus, for benefits covered by both
Medicare and Medicaid, Medicare is the primary payer, while Medicaid covers those costs in
excess of Medicare coverage limits and services not coverecttigvie.

Under Medicaid, states may apply to the Secretary of HHS to waive some Medicaid
requirements, to use Medicaid funds to target otherwise ineligible populations, or to use
innovative methods for delivering or paying for Medicaid services. Sectibh df the Social

Security Act allows for the waiver of any provision of Medicaid law for demonstrations likely to
assist in promoting the objectives of the program. Demonstration waivers have traditionally been
granted for research purposes, like testimyogram improvement (such as a new reimbursement
methodology), and run for a limited period. Some demonstration waivers have been approved
under both Medicaid and Medicare authorities. These Medicare and Medicaid demonstrations
have mostly been statewidetiatives that have coordinated service delivery, benefit packages,
and reimbursement for dual eligibles.

The Office of Management and Budget (OMB) reviews all section 1115 waivers and, since 1982,
has required waivers to be budget neutral (thera@satutory requirements for determining

budget neutrality). Section 1115 waivers do not have a set duration, but larger demonstrations
might be extended to accommodate more startup time and more thorough evaluation.

Chairmarts Mark

The Chairmaé Markwould clarify that Medicaid demonstration authority for coordinating care
for dual eligibles is as long as five years.

Federal Coordinated Health Care OfficeOffice-of CoordinationforDual-Eligible
o

Current Law

No provision.

Chairmarts Mark
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The Chairmands Mark would establish the Feder
within the Centers for Medicare & Medicaid Services (CMS) no later than March 1, 2010. The
CHCO would report directly to the Administrator of CMS. The purpose of the CHCO would be

to bring together officials of the Medicare and Medicaid programs at toNt§ more

effectively integrate benefits under the Medicare and Medicaid programs, and (2) improve the
coordination between the Federal and state governments for individuals eligible for benefits

under both such programs in order to ensure that suchdndls get full access to the items and
services to which they are entitled. The goals of the CHCO would be:

(A) Providing dual eligible individuals full access to the benefits to which such individuals
are entitled under the Medicare and Medicaid programs.

(B) Simplifying the processes for dual eligible individuals to access the items and services
they are entitled to under the Medicare and Medicaid programs.

(C)__Improving the guality of health care and letegym services for dual eligible
individuals.

(D) _Increasing kbneficiary understanding of and satisfaction with coverage under the
Medicare and Medicaid programs.

(E) Eliminating regulatory conflicts between rules under the Medicare and Medicaid
programs.

(F) _Improving care continuity and ensuring safe and effective carsiticns.

(G) Eliminating costshifting between the Medicare and Medicaid programs and among
related health care providers.

(H) Improving the guality of performance of providers of services and suppliers under the
Medi care and Medicaid programs. 0

The Ch aiarkmwauld@stablish the specific responsibilities of the CHCO as follows:

(A) _Providing states, specialized MA plans for special needs individuals (as defined in
section 1859(b)(6) of the Social Security Act), physicians and other relevant entities or
individuals with the education and tools necessary for developing programs that align
benefits under the Medicare and Medicaid programs for dual eligible individuals.

(B) Supporting state efforts to coordinate and align acute care antElongare services
for dualeligible individuals with other items and services furnished under the Medicare
program.

(C)_Providing support for coordination of contracting and oversight by states and the CMS
with respect to the integration of the Medicare and Medicaid programs in amtiagine
is supportie of the goals described above.

The Chairmands Mark would require the Secreta
section 1105(a) of title 31, United States Code, to submit to Congress an annual report

containing recommendatiofgr legislation that would improve care coordination and benefits

for dual eligible individuals.
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PART VIII 8 MEDICAID QUALITY
Medicaid Quality Measures
Current Law

The Childreds Health Insurance Proam Reauthorization Act (CHIPRA&,.L. 1113) included

several provisions designed to improve the quality of care provided to children under Medicaid
and the Childre@s Health Insurance Program (CHIP). The law directs the Secretary of HHS to
develop child health quality measures, a standardized format fatirgpinformation, and
procedures to encourage states to voluntarily report on the quality of pediatric care in these two
programs. Examples of these initiatives include: (1) grants and contracts to develop, test, update
and disseminate evidenbased mesures, (2) demonstrations to evaluate promising ideas for
improving the quality of childres health care under Medicaid and CHIP, (3) a demonstration to
develop a comprehensive and systematic model for reducing childhood obesity, and (4) a
program to enagarage the creation and dissemination of a model electronic health record format
for children enrolled in these two programs. Heglerakhare of the costs associated with
developing or modifying existing state data systems to store and report childrheattires is

based on the matching rate applicable to benefits (FMAP) rather than one of the typically lower
matching rates applied to different types of administrative expenses.

CHIPRA also improved the availability of public information regarding emetit of children in
Medicaid and CHIP. Several reporting requirements are added t@atatesl CHIP reports,
including, for example, data on eligibility criteria, access to primary and specialty care, and data
on premium assistance for employgonsord coverage. CHIPRA also required the Secretary to
improve the timeliness of the enrollment and eligibility data for Medicaid and CHIP children
contained in the Medicaid Statistical Information System (MSIS) based on annual state reported
enrollment and ciens data and maintained by CMS.

Chairmarés Mark

Similar to the quality provisions enacted in CHIPRA, the Chaidmbtark would direct the

Secretary of HHS, in consultation with the states, to develop an initial set of health care quality
measures spedfto adults who are eligible for Medicaid. Thiark would establish the

Medicaid Quality Measurement Program which would expand upon existing quality measures,
identify gaps in current quality measurement, establish priorities for the development and
advancement of quality measures and consult with relevant stakeholders. The Secretary, along
with states, would regularly report to Congress the progress made in identifying quality measures
and implementing them in each stat&ledicaid program. States wdueceive grant funding to
support the development and reporting of quality measures.
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Medicaid Reimbursement for Health Care Acquired Conditions
Current Law

Federakegulations require that Medicaid provider rates be sufficient to enlist enoughgysovid

so that covered benefits will be available to Medicaid beneficiaries at least to the same extent
they are available to the general population in the same geographic areaFed#rakules

apply, particularly for inpatient facilities such as hodpjtaursing homedntermediate Care
Facilities for the Mentally Retarded (ICF/MR), but in general states establish their own payment
policies andates for Medicaid providers.

The Deficit Reduction Act of 2005 (DRA, P.L. 1091) authorized the Secrggao initiate a

hospital acquired condition (HAC) program for Medicare. In creating the HAC program, the
Secretary was to select conditions that: (1) are high cost, high volume, or both; (2) are identified
as complicating conditions or major complicatounditions; and (3) are reasonably preventable
through the application of evidencbdsed guidelines. The Centers for Medicare & Medicaid
Services (CMS) required hospitals to report whether patients had certain conditions when they
were admitted startin@ctober 1, 2007. Conditions coded as present on admission would not be
considered to be acquired in the hospital and would not be subject to payment reductions starting
the following fiscal year. Starting for discharges on or after October 1, 2008 avkedvould no
longer pay a hospital at a higher rate for an inpatient hospital stay if the sole reason for the
enhanced payment is one of the selected HACs, and the condition was acquired during the
hospital stay. In January 2009, CMS issued three nhtonarage determinations that preclude
Medicare from paying for certain serious preventable errors in medical care.

CMS issued guidance to states in July 2008 to help states appropriately align Medicaid inpatient
hospital payment policies with Medic@&eHAC payment policies. In the guidance, CMS

indicated that for services delivered to patients eligible for both Medicare and Medicaid (dual
eligibles) hospitals that were denied payment under Medicare might attempt to bill Mé&dsaid

the secondary par. CMS instructed state Medicaid agencies to also deny payment when
patients acquired HACs during a hospitalization, particularly for dual eligibles, but also for all
Medicaid beneficiaries. CMS indicated that states could use several Medicaid esthodieny
payment appropriately for HAC conditions, but unlike Medicare, the DRA did not specifically
apply the HAC initiative to MedicaidCurrently, several states have developed and implemented
policies denying Medicaid payment for conditions acgltaring the course of care.

Chairmarts Mark

Effective July 1, 2011, the Chairm@Mark would prohibiFederapayments to states for

Medicaid services related to health care acquired conditions. The Secretary would define health
care acquired conditits, consistent with the definition of hospital acquired conditions under
Medicare, but would not be limited to conditions acquired in hospitals. The Secretary would
consider the differences between the Medicare and Medicaid programs, and their beseficiari

in defining health care acquired conditions. The Secretary would also identify current state
practices that prohibit payments for certain health care acquired conditions when implementing
this provision.
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Medicaid Bundled Payments Demonstration Projetc
Current Law

The Medicare fedor-service program pays health care providers fixed amounts for each service
provided to beneficiaries. Payments are referred to as bundled when the unit of payment includes
multiple individual services. For example, hitals receive a single bundled payment from

Medicare for each discharge, and that payment covers all of the services provided by the hospital
during the stay, including nursing, room and board, etc.

Chairmarés Mark

The Chairmaés Mark would establish laundled payment demonstration project under Medicaid
in up to eight states. Under the demonstration, the unit of payment for acute care provided in
hospitals would be redefined and expanded to includegmosgé care provided in acute care
hospitals anehonhospital settings, and/or hospital and concurrent physasansces. Hospitals
would receive a single bundled payment from Medicaid for such services. For purposes of this
demonstration, the Secretary may waive restrictions imposed by tidetié Social Security

Act. The demonstration would begin October 1, 2011.

Added in the Modification or by Amendment at Markup

The Chairmanbés Mark would establish a Medicali
available to in up to five states from 20tb02012, under which a large, safety net hospital

system patrticipating in Medicaid would be permitted to alter its provider payment system from a
fee-for-service structure to a capitated, global payment structure. The CMS Innovation Center

would conductn evaluation of each demonstration project examining any changes in health care
guality outcomes and spending. The Chairmanbo
from the budgeheutrality requirements for an initial testing period. The Innovatiemes

would also be given the authority to terminate or modify the demonstration project during the

testing period. The Secretary would be required to conduct and analysis of the demonstration
project and report her findings to Congress.

The Chaiarkwauld@stablish a demonstration project, in which a state would apply to
the Secretary to participate, which would allow pediatric medical providers who meet certain
criteria to be recognized as accountable care organizations (ACOs). Participatidgrpro

would be eligible to share in the federal and state cost savings achieved for Medicaid and CHIP.
States, in consultation with the Secretary, would establish a minimum level of savings that would
need to be achieved by an ACO in order for it to slitahe savings. The Secretary, in

consultation with states and pediatric providers, would develop guidelines to ensure that the
quality of care delivered by the ACOs would be at least as high as it would have been absent the
demonstration project.

TheChair mandéds Mar k wyearl|$d5 mdlisntdantohstrasidm prajecttfon up ¢oe
eight states to expand the number of emergency inpatient psychiatric care beds available in
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communities. This projeétthe Medicaid Emergency Psychiatric Care Dest@tion Project
would allow states to cover patients in rpovernmental freestanding psychiatric hospitals and
receive federal Medicaid matching payments to demonstrate that covering patients in these
hospitals will improve timely access to emergensyahiatric care, reduce the burden on
overcrowded emergency rooms, and improve the efficiency anaffestiveness of inpatient
psychiatric care.

PART IXd MEDICAID AND CHIP PAYMENT AND ACCESSCOMMISSION
Current Law

The Childreids Health Insurance Progm Reauthorization Act (CHIPRA&R.L. 1113)

established a newederakcommission called the Medicaid and CHIP Payment and Access
Commission, or MACPAC. This commission will review program policies under both Medicaid
and CHIP affecting childréa accessotbenefits, including: (1) payment policies, such as the
process for updating fees for different types of providers, payment methodologies, and the
impact of these factors on access and quality of care; (2) the interaction of Medicaid and CHIP
payment pokiies with health care delivery generally; and (3) other policies, including those
relating to transportation and language barriers. The commission will make recommendations to
Congress concerning such payment and access policies.

Beginning in 2010, by Ma&h 1 of each year, the commission will submit a report to Congress
containing the results of these reviews and MACBA@commendations regarding these

policies. Also beginning in 2010, by June 1 of each year, the commission will submit another
report toCongress containing an examination of issues affecting Medicaid and CHIP, including
the implications of changes in health care delivery in the U.S. and in the market for health care
services.

MACPAC must also create an early warning system to identifyigheo shortage areas or other
problems that threaten access to care or the health care status of Medicaid and CHIP
beneficiaries.

MACPAC would be required to consult periodically with the chairmen and ranking minority
members of the House Committee on figyeand Commerce and the Senate Committee on

Finance regarding MACPAG agenda and progress toward achieving that agenda. MACPAC
may conduct additional reviews and submit additional reports to these congressional committees
on such topics relating to Meaid and CHIP, as requested by such chairmen and members, and
as MACPAC deems appropriate.

Chairmarés Mark
The Chairmaés Mark would authorize $11 million for MACPAC for FY2010. Of this total, $9

million would come from Medicaid funds, and $2 million wid come from CHIP funds.
Funding in subsequent years would be subject to appropriation of such sums as are necessary.
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The Chairmaés Mark also expands MACPAE mission to include assessment of adult services
in Medicaid including for duakligbles, andnore detailed reporting requirements to states and
Congress.This assessment shall be done in consultation with the Medicare Payment Advisory
Commission (MedPAC)TheChairmargs Mark would also change the reporting dates to March
15 and June 15 of eagkar, beginning June 2010.

PART X0 AMERICAN |INDIANS AND ALASKA NATIVES
Premiums and CostSharing
Current Law

Federalaw permits states to impose premiums and semaladed cossharing for some
beneficiaries and some benefits under Medicaid. hegg, premiums and enrollment fees are
prohibited for most Medicaid beneficiaries. Nominal amounts may be collected from individuals
classified asimedically needy certain families qualifying for transitional medical assistance,
and pregnant women atildren with incomes ove¥50 percent of the Federal poverty level
(FPL). Servicerelated cossharing is prohibited for certain groupsd.,children under 18,
pregnant women) and for certain serviceg (emergency care, family planning services and
supplies, preventive services). In general, nominal amounts specified in regulations may
otherwisebeapplied. For the working disabled and populations covered under section 1115
waivers, cossharing can exceed nominal amounts. Aggregatestasingfor all individuals is
capped at five percent of family income.

Different costsharing rules apply under CHIP. For children in families with income under 150
percentof FPL, nominal premiums specified in Medicaid statute apply. Sereleg¢ed cost

shaing is limited to nominal amounts in Medicaid regulations for the subgroup with income
below 100 percent of FPL, and slightly higher amounts defined in CHIP regulations for the
subgroup with income between 100 and 150 percent of FPL. For children ire$amith

income over 150 percent of FPL, cgstaring can be applied in any amount, provided that cost
sharing for higheincome children is not less than ce$taring for lowesincome children, and it

is subject to an otdf-pocket limit of five percentfdamily income. Preventive services are
exempt from all cossharing for all CHIP families regardless of income.

Chairmarés Mark
The Chairmaé Mark would prohibit cossharing (including premiums, deductibles,

copayments, cinsurance, etc.) for all erican Indians and Alaska Natives (AI/ANs) with
incomes at or below 300 percent of FPLdtate exchangelans and public programs.
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Payer of Last Resort
Current Law

For individuals simultaneously covered by Medicaid and other insurance or prolytadisaid
is considered the payer of last resort. That is, other programs are the primary payer, and
Medicaid is the secondary payer.

Chairmarts Mark

The Chairmaé Mark would ensure that Indian tribes, tribal organizations, and urban Indian
organizatims (I/T/Us) are the payers of last resort.

Eligibility Determination
Current Law

In determining financial eligibility for Medicaid and CHIP, states have flexibility in the types
and amounts of income counted and disregarded. Under both Medicaitiihdstates are
prohibited from considering certain classes of property from resources in determining eligibility
for anAl/AN.

The Childreids Health Insurance Progm Reauthorization Act (CHIPRA&R.L. 1113) created a

state option to rely on a findingoim specifiediExpress Lang@agenciesd.g.,those that

administer programs such as Temporary Assistance for Needy Families, Medicaid, CHIP and the
Supplemental Nutrition Assistance Program) to determine whether a child under age 19 (or an
age specified bthe state, not to exceed 21 years of age) has met one or more of the eligibility
requirementsd.g.,income, assets or resources, citizenship, or other criteria) necessary to
determine an individués initial eligibility, eligibility redeterminations, oenewal of eligibility

for medical assistance under Medicaid or CHIP.

Chairmarés Mark

Under the Chairmas Mark, Indian tribes, tribal organizations, and urban Indian organizations
would be added to the definition of an Express Lane Agency. Tribes waisolthe allowed to

accept applications farublic-pregrams-anstate exchangglans.

American Indian and Alaska Native Providers and Medicare Part B
Current Law

Medicare covers specified Part B services provided by a hospital or ambulatory gare clin
(whether providebased or frestanding) that is operated by the Indian Health Service (IHS), by
an Indian tribe, or by a tribal organization. These services include physician services, health
practitioners (physician assistants, nurse anesthesstgied nursemidwives, clinical social

workers, clinical psychologists, and registered dietitians or nutrition professionals) and outpatient
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physical therapy services provided by physical or occupational therapists. The Medicare
Prescription Drug, Imprement, and Modernization Act of 2003 (MMA, P.L. 1083)

instituted a fiveyear expansion of the items and services covered under Medicare Part B when
furnished in Indian hospitals and ambulatory care clinics, applying to items and services on or
after Jauary 1, 2005.

Chairmargs Mark

The Chairmaé Mark would remove the sunset in current law to allow I/T/Us to continue to
receive payment for certain Medicare covered items and services.

Other PoliciesRelated toState Exchange Coverage

Current Law

No provision.

Chairmarés Mark

The Chairmaés Mark would subject Al/ANs to the responsibility to obtain insurance, but
exempt them from the penalty for failing to do so. Al/ANs would be allowed a choice of
providers, including I/T/Us. The Chairm@rMarkalso would authorize monthly special

enrollment periods for AI/ANs in state exchanges.

Added in the Modification or by Amendment at Markup

Indian Tribe Health Benefits The Chaimand s  Ma r_lprowd® an kexdlusion from gross
income for the value dfpecified Indian tribe health benefits. The exclusion applies to the value
of: (1) health services or benefits provided or purchased by the Indian Health Service ("IHS"),
either directly or indirectly, through a grant to or a contract or compact witidam tribe or

tribal organization or through programs of third parties funded by théit&3:medical care
services (in the form of provided or purchased medical care services, accident or health
insurance or an arrangement having the same effeanaurds paid directly or indirectly, to
reimburse the member for expenses incurred for medical care) provided by an Indian tribe or
tribal organization to a member of an Indian tribe, including the member's spouse or
dependent&? (3) accident or health plazoverage (or an arrangement having the same effect)

“1 The term "Indian tribe" means any Indian tribe, band, nation, pueblo, or other organized group or community,
including any Alaska Native village, or regional or village corporation, as defined by, or esdlgisisuant to, the

Alaska Native Claims Settlement Act (43 U.S.C. 1601 et. seq.), which is recognized as eligible for the special
programs and services provided by the United States to Indians because of their status as Indians. The term "tribal
organizdéion" has the same meaning as such term in section 4(l) of the IndiaBeSetmination and Education
Assistance Act (25 U.S.C. 450b(1)).

2 The terms "accident or health insurance" and "accident or health plan" have the same meaning as when used in
sectbns 104 and 106. The term "medical care" is the same as the definition under section 213. For purposes of the
provision, dependents are determined under section 152, but without regard to subsections (b)(1), (b)(2), and
(d)(1)(B). Section 152(b)(1) geradly provides that if an individual is a dependent of another taxpayer during a
taxable year such individual is treated as having no dependents for such taxable year. Section 152(b)(2) provides
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provided by an Indian tribe or tribal organization for medical care to a member of an Indian tribe
and the member's spouse or dependents; and (4) any other medical care provided by an Indian
tribe that sipplements, replaces, or substitutes for the programs and services provided by the
Federal government to Indian tribes or Indians.

The provision provides that no inference is intended as to the tax treatment of health benefits or
coverage unddhis provison prior to the effective date. Additionally, no inference is intended
with respect to the tax treatment of other benefits provided by Indian tribes not covered by this

proposal.

The provision is effective for health benefits and coverage providedlafteate of enactment.

SUBTITLE HO ADDRESSING HEALTH DISPARITIES
Standardized Collection of Data
Current Law

The Office of Management and Budget (OMB) Directive 15 outlines standards for the collection
of race and ethnicity data érederaly-sponsoredurveys, administrative forms, and other

records. OMB Directive 15 does not mandate collection of such data. However, when race data
are collected, Directive 15 requires a minimum of five racial categories (White, Black or African
American, American Indiaor Alaska Native, Asian, Native Hawaiian or Other Pacific Islander).
When ethnicity information is gathered, a dichotomous identification question with the choices
fiHispanic or Latino or finot Hispanic or Latinomust be used. Data collection instrumentsy
include additional categories such as Mexiganerican, Chicano, Puerto Rican, Cuban, or
Filipino, as long as these categories can be aggregated to the standard categories. When
individuals are asked to setfentify (which is OMBs preferred methodRirective 15 also

requires that respondents be given the opportunity to report multiple races in response to a single
guestion. Includingimultiraciab as an option is not acceptable.

In addition, when selfdentification is used, race and ethnicity sldoloe determined by first

asking about ethnicityfiHispanic or Latind vs. finot Hispanic or Lating) and second, asking
individuals to choose one of the aforementioned five racial categories. When the data are not
based on selidentification, a single it@ race/ethnicity question inviting people to chobak

that apply is acceptable. Finally, persons who identify as Alaska Native should also be asked for
their tribal affiliation.

GenerallyFederalagencies anBederdly-sponsored entities must use hieective 15

categories when collecting race and ethnicity data; however, the requirements may be waived if
an organization can demonstrate that it is unreasonable to use the categories in a particular
situation, or if it can be shown that race and ethndata are not critical to the administration of

that a married individual filing a joint return with hislogr spouse is not treated as a dependent of a taxpayer.
Section 152(d)(1)(B) provides that a "qualifying relative" (i.e., a relative that qualifies as a dependent) does not
include a person whose gross income for the calendar year in which the taxalblegyes equals or exceeds the
exempt amount (as defined under section 151).
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the program seeking this information. OMB standards do not apply to state and municipal public
health departments or to Medicaid. While the standards do apply to the Gisildiesith

Insurance Program (AA), they are not binding on states that opt to use CHIP funding to

finance a Medicaid expansion or that employ a combined approach.

While OMB Directive 15 does not address data on preferred language, CMS mandates that this
information be reported for Mezhid beneficiaries. CMS does not require the collection of
primary language data for CHIP enrollees and their parents. Current law does not require the
collection of data on disability for arjederahealth care program or othiéederaly-sponsored
entities.

Chairmarés Mark

The Chairmaés Mark would establish uniform categories for collecting data on race and
ethnicity, gendeisexand primary language. The OMB Directive 15 standards and the OMB
policy for aggregation and allocation of subgroups &merand ethnicity data would apply to
Medicaid. CMS would be required to collect primary language data on CHIP enrollees and their
parents.

Additionally, the Chairma@s Mark would require CMS to collect data on individuals with
disabilities. CMS wouldbe required to survey providers in order to determine the locations

where people with disabilities receive primary care services, the number of providers with
accessible facilities and equipment, the number of employees trained in disability awareness and
patient care of individuals with disabilities, and access to intensive care units for individuals with
physical disabilities.

Sufficient Disparities Data
Current Law

While Federaldata collection efforts include a broad range of data for measurirgyitispin

the quality of and access to health care, there are no statutory requirements to ensure that the
sample size is large enough to generate reliable, statistically significant estimates for various
racial and ethnic groups. Some surveys oversampierities €.g.,the National Health

Interview Survey, the National Health and Nutrition Examination Survey, and the Medical
Expenditure Panel Survey) in an effort to produce reliable data for blacks, Hispanics, and Asians.
But noFederakurveys have lge enough samples to examine smaller groups like Puerto Ricans,
Cubans, Filipinos, or American Indians/Alaska Natives.

The Medicare Improvements for Patientsl &roviders Act of 2008 (MIPAAR.L. 116275)
instructed the Secretary to evaluate approafdresllecting disparities data on Medicare
beneficiaries and provide a report to Congress, including recommendations for reporting
nationally recognized quality measures, sucHe@althcare Effectiveness Data and Information
Set (HEDIS)measures, on tHeasis of race, ethnicity, and gender. MIPAA further instructed the
Secretary to implement the approaches identified in the initial report and, subsequently, report
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back to Congress with recommendations for improving the identification of health care
dispaities among Medicare beneficiaries based on an analysis of those efforts.

Current statutorily mandated quality reporting programs for Medicare hospitals and physicians
do not require the inclusion of data on race, ethnicity, or primary language.

Chairmarts Mark

The Chairmaés Mark would require thdederdly-funded population surveys ltect sufficient

data on racial andthnic subgroups to generate statistically reliable results in studies comparing
health disparities populations. It would ensure thutlity reporting requirements include
provisions to collect data on patients by race, ethniséiygendey primary language, and

disability, and it would extend the MIPAA provisions regarding the collection of health
disparities data on the Medicare ptgiion to Medicaid and CHIP.

Data Sharing
Current Law

There is no current law that requires the Secretary to share health disparities measures, data, and
analyses with other HHS agencies. However, HHS is actively engaged in facilitating data

sharing gnerallyi for example, through thdHS Data Council, which is charged with
formulatingintegrated data collection strategies and developing health data collection standards.
The department maintains several websites which aim to facilitate the use afatddS

Chairmarés Mark

The Chairmaés Mark would require HHS to share health disparities data, measures, and
analyses with other relevant agencies.

Privacy and Security
Current Law

The Privacy Act of 1974 (P. 193-579) established a code of fairanmation practices that

governs the collection, maintenance, use, and dissemination of personally identifiable
information about individuals that is maintained in systems of recoréetigralgencies. A

system of records is a group of records under ¢éinéral of an agency from which information is
retrieved by the name of the individual or by some identifier assigned to the individual. The
Privacy Act requires that agencies give the public notice of their systems of records by
publication in thé=ederalRegister The Privacy Act prohibits the disclosure of information from

a system of records absent the written consent of the individual, unless the disclosure is pursuant
to one ofl2 statutory exceptions. The Act also provides individuals with a meaeetoaccess

to, and amendment of, their records and sets forth various agencykeepidg requirements.
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Individually-identifiable health data acquired, used, and maintaindéegralprograms such as
Medicare and Medicaid, which meet the definitioradfealth care provider or health plan under
the Health Insurance Portability and Accountability Act (HIRRAL. 104191), are also
protected by the HIPAA privacy rule and security standards. The HIPAA privacy rule places
limitations on the use and disslure of personal health information without patient
authorization. The HIPAA security standards specify certain administrative, physical, and
technical measures to safeguard health information in electronic form against unauthorized
access, use, and dissure.

Chairmarés Mark
The Chairmaés Mark wouldrequirethe Secretargpf HHSto ensure all appropriate privacy and
security safeguards are followed for activities relating to health disparities data collection,

analysis, and sharing.

Added in the Modification or by Amendment at Markup

This provision would ensure that children aging out of the foster care system have the

opportunity to designate a medical power of attorney prior to emancipation from foster care.
States must supply information and goportunity for the child to designate another individual

to make medical decisions on their behalf should theynbble to participate in such decision

making process as part of the transition process for children expected to age out of the foster care
system. The opportunity to designate an individual to make such decisions must be made in
compliance with state law in the form of a health care power of attorney, health care proxy, or
other similar document recognized by state law. The importance ghdésg another

individual to make medical treatment decisions shall be incorporated into the curriculum of
Independent Living Education programs for adolescents preparing to age out of the foster

system.

Added in the Modification or by Amendment at Markup

The Mark includes rule of construction that nothing in section 1905(a) of the Social Security
Act shall be construed as limiting a State from covering therapeutic foster care for eligible
children in outof-home placements.

TheMark would also provid a statutory definition of therapeutic foster care as a foster care
program that provides to the eligible child structured daily activities that develop, improve,
monitor, and reinforce aegppropriate social, communications, and behavioral skills; crisis
intervention and crisis support services; medication monitoring; counseling; and case
management services. Additionally, therapeutic foster care would include specialized training for
the foster parent and consultation with the foster parent on the nmagwatgef children with

mental illnesses and related health and developmental conditions.
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SUBTITLE |d MATERNAL , INFANT, AND EARLY CHILDHOOD VISITATION
Current Law

Title V of the Social Security Act (SSA) authorizes the Maternal and Child Health (MIGER b
grant program. The MCH block grant, which is administered by Health Resources and Services
Administration (HRSA), allocates funding to states based on a statutory formula. States use the
Title V funds to design and implement a wide range of matentathild health programs. The
MCH block grant program seeks (@) reduce infant mortality; (2) increase the number of
children appropriately immunized against disease; (3) increase the number of children in low
income families who receive health assessmand followup care; (4) provide comprehensive
perinatalprenatalcare to lowincome and atisk pregnant women; (5) provide preventive and
child-care services, and rehabilitative services to disabled children; and (6) develop
comprehensive, famitgenered, communitypased, culturalhcompetent, coordinated systems

of care for children with special health care needs.

States must submit annual reports on Title V funded activities and demonstrate progress made
towards standardized MCH status indicatexg ( live birth rate, low birth weight, maternal

death rates, and poverty levels) in order to facilitate comparison between states. The Secretary
compiles the data submitted by the states in an annual report to Congress. States are required to
audit and eport on the use of their funds at least once every two years.

Chairmargs Mark
The Chairmaé Mark would add a new section 511 in title V of the Social Security Act.

TheChairmargs Markwould require states, as a condition for receiving the MCH bloaktgto
conduct a needs assessment to identify communities that are at risk for poor maternal and child
health and have few quality home visitation programs. The needs assessment, which would be
separated from but coordinated with the assessments cymesptired under Title V and the

Head Start Act, would also review the stateapacity to provide appropriate services to those
communities. States would be required to submit the results of their needs assessment and their
proposed activities to the Setary.

In addition, theMark would establish a new state grant program for early childhood home
visitation. Grantees of this new program wob&lrequiredo establish appropriate process and
three and five year outcome benchmarks to measure improvenraaternal and child health,
childhood injury prevention, school readiness, juvenile delinquency, family economic factors,
and coordination with community resources. Grantees who did not demonstrate improvement in
at least four of these benchmarks at the ef the third year of funding would receive expert
technical assistance. TMark lists certain core components for the home visitation programs.
Grantees would be required to use an eviddrased program model that:

1. Conforms to a clear consistent howgitation model that has been in existence for at

least three years and is reseabelsed; grounded in relevant empiricabigsed
knowledge; linked to program determined outcomes; associated with a national
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organization or institution of higher educatitvat has comprehensive home visitation
program standards that ensure high quality service delivery and continuous program
quality improvement; and has demonstrated significant and sustained positive outcomes,
as described in the paragraph above, wheruated using weltlesigned and rigorous
randomized controlled, and the evaluation results have beesipdin a peereviewed
journal;

2. Conforms to a clear consistent home visitation model that has been in existence for at
least three years and is resddibased; grounded in relevant empiricatigsed
knowledge; linked to program determined outcomes; associated with a national
organization or institution of higher education that has comprehensive home visitation
program standards that ensure high quakywice delivery and continuous program
guality improvementhas been successfully replicated in diverse communities and with
diverse familiesand has demonstrated significant positive outcomes, as described in the
paragraph above, when evaluated uswed-designed and rigorous quasiperimental
research designs.

However, they would be permitted to usep&scentof the award to fund a promising new
program model that would be rigorously evaluated. Additional requirements proposed by the
Chairmards Markwould require grantees to use evidebesed practices to meet the process and
outcome benchmarks, employ wethined staff and specialists as appropriate, maintair high
guality supervision, possess strong organizational capacity and linkages in thertyynamal

have rigorous evaluation and research methodologyMEnk would establish priority for

services to be delivered to families who are determined totiekdiy the needs assessment,

and other indicators including leimcome, young maternal aged involvement with child
welfare.

In order to apply for the grant, eligible entities would need to submit a description of the target
population, and service delivery model, demonstrate consistency with findings of the needs
assessment, procedures, #melbenchmarks to be used. Grantees would be required to maintain
their aggregate spending on home visitation programs at no less than their FY 2009 level.

TheChairmargs Markwould require the Secretary (1) to appoint an expert panel to design the
evalwation of the home visitation grants program; and (2) by grant, contract, or interagency
agreement, conduct an evaluation of the statewide needs assessments, the home visitation
programs, and the progress made by graéteesrds their benchmarks. The Sstary would

be required to report the results of the evaluation to Congres$/ditkavould require HRSA to
collaborate with a number &ederalagencies including the Administration for Children and
Families, National Institute of Child Health and HumasvBlopment, and the Office of Juvenile
Justice and Delinquency Prevention. The Segretauld be permitted to use $10 milliofithe
funds appropriated for this program to assist in the establishment of new home visitation
programs. This grant program wdunot be subject to any other requirements of the MCH Block
grant, except for certain administrative provisions that are outlined in the bill.

The Chairmards Markwould appropriate £5billion between FY2010 and FY208 which
| includes$100M for FY 2010$250M for FY 2011, $350M for FY 2012, $400M for FY 2013
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and $400M for FY 201450 -
%@13—&9@!%1%%%4&—9’—2@4& for the home vrsrtatlon grants program Of the amount
appropriated for tisi programthreepercentwould be used for research and evaluation,three
percentwould be used to provide home visitation services to Indian familiesManedefines

eligible entities as states, Indian tribes, tribal organizations or urban Indg@amzations. The

Mark would authorize the Secretary to determine which other entities, who have the capacity to
carry out the program, are eligible if a state has not received a grant under this program by 2012.
TheMark also defines the terniether entiiesp fieligible familydo andfindian tribe, tribal

organization, urban Indian organization.

Added in the Modification or by Amendment at Markup

Postpartum DepressionT he Ch ai r ma n incorpdvate previsions af IS.dB2the
fiMelanie Blocker Stoks Mon@s Opportunity to Access Health, Education, Research, and
Support for Postpartum Depression &\t provide support services to women suffering from
postpartum depression and psychosis and also help educate mothers and their families about
these conidions. The Mark would also npvide supportfor research into the causes, diagnoses
and treatments for postpartum depression and psychosis.

Elder Justice ActThe Chairmandés Mark would create a col
adequate publiprivateinfrastructure and resolving to prevent, detect, treat, understand,

intervene in, and, where appropriate, aid in the prosecution of, elder abuse, neglect, and

exploitation by incorporating the Elder Justice Act (S. 795).

VA and TRICARE. Nothing in thisleqislationshall prohibit or penalize veterans or their
eligible family members from receiving timely access to quality health care from a VA
healthcare provider or in a Department of Veterans Affairs health care delivery facility.

Further, mthing in ths Act shall prohibit or penalize eligible military health care beneficiaries
from receiving timely access to quality health care in a Department of Defense medical treatment
facility or a contracted health care provider (TRICARE or TRICARE for Life).

Asssted Suicide.The Chai r man 0 Beddvbhfunkls upderohftle f[amtbaing used
to pay for assisted suicide and offers conscience protections to providers or plans refusing to
offer assisted suicide services.

Abstinence Education.The Chairma 6 s Ma r dppropraatgbb0dmillion a year through FY
2014for abstinence educatiom.he Mark would als@ppropriate $75 millioeachyear forfiscal
years FY2010 through FY203dr a Personal Responsibility Education for Adulthood Training.

Teen Prgnancy PreventionOf the annual amoun$50 million would be available to states
each year on a formula basis for programs to educate adolescents on both abstinence and
contraception for prevention of teenage pregnancy and sexually transmitted inféctioing
HIV/AIDS. Programs must be evidenbased, medically accurate, and age appropriate and
must address at least three adulthood preparation sub@digects include: healthy
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relationships, adolescent development, financial literacy; pateldk communication,
educational and career success, and healthy life skills.

The remaining funds will be available fbyinnovative teen pregnancy prevention strategies and
services to higlisk, vulnerable, and culturally undegpresented populatior®), allotments to
Indian tribes and tribal organizations, 88)desearch & evaluation, training, and technical
assistance, including a national teen pregnancy prevention resource center.

TITLE I 8 PROMOTING DISEASE PREVENTION AND WELLNESS
SUBTITLE Ad MEDICARE

Annual Wellness Visit

Current Law

No provision.

Chairmarts Mark

Beginning in 2011Medicare beneficiaries would have access to a comprehensive health risk
assessment (HRA) based on guidelines developed by the Secretary in consultation with relevant
groups and entitiesThe assessment would identify chronic diseases, modifiable risk factors, and
emergency or urgent health need$ie assessment could be provided through an interactive
telephonic or wetbased program or during an encounter with dtihhemofessional. The

Secretary would also set standards for the electronic tools that could be used to deliver the
assessment.

A comprehensive health risk assessment will be completed prior to or as part of the wellness
vVisit. T he Ch diauthorazenMedicarel paynkent Wooawikit to a primary care
provider to create a personalized prevention plan, as part of this determination, the

admlnlstratlon of the HRA WI|| be taken |nto accouWﬁhm—sm—menths—et—eempteﬂng—the

26 ‘ﬁheplan would mclude the
foIIowmg elements review and update of med|cal and family history; age, gender, and risk
appr@riate measurements (including height, weight, body mass index, and blood pressure); a
schedule and referral for recommended, covered preventive services and immunizations; a
strategy to address identified conditions and risk factors; a list of all med&aurrently
prescribed and all providers regularly involved in the patsetdre; and health advice and

referral to Medicare&overed health education and preventive counseling or referral to
communitybased interventions to address modifiable riskofacsuch as weight, physical

activity, smoking, and nutrition. Optional elements, if appropriate, could incluadgrative
impairmentsereenineassessmerand administration of or referral for appropriate Medicare
covered immunizations and screening testsong othersAfter the first visit, the personalized

to a
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prevention plan would be updated at each visit and health advice as well as other elements would
be provided according the patiebieeds.

During the first year of enrollmentledicare benefiariesmay receive either the Initial
Preventive Physical Exami nat i obntnot Hoth Sekites io r t he

the same year.

All enrolled beneficiaries would be eligible for thellness visibnce every year. No €0
payment or deatctible would apply.

Removing Barriers to Preventive Services
Current Law

All currently covered Medicare preventive services and any applicablsltashg

requirements, as well as the reduction or elimination of such requirements, are established in
statute. Cepayments, deductibles, or both have been reduced or eliminated for many of the
clinical preventive services, including pneumococcal and influenza vaccines, cardiovascular
disease screening, and diabetes screening tests, among others. They$Seagtaot have
authority to modify cossharing requirements for preventive services. Evidence indicates that
costsharing reduces Medicare beneficiadigilization of preventive services. For example,
Medicare beneficiaries with supplemental insueawere substantially more like to a have had a
mammaogram screening than women without supplemental insurance. In addition, a National
Bureau of Economic Research Working Paper concluded the eldefiyeayeprice sensitive
finding that a $10 cpaymenincrease lead to an almost 20 percent decline in physician office
visits.

Chairmarés Mark

The Chairmaés Mark would encourage beneficiaries to receive preventive screenings by
removing costharing (cepayment and deductible) for services covered byibéed and
recommended (ratgih 0 andfiB0) by the U.S. Preventive Services Task Force (USP&XF)
any indication or population

EvidenceBased Coverage of Preventive Services
Current Law

Coverage for preventive services has historically required Cssigreal action to provide

coverage for each new service. As a result, the Social Security Act outlines specific criteria for
many preventive services, including factors such as the types of screening tests covered and age
and risk profiles to which a seoa applies. As scientific evidence evolves, certain of these

criteria may become outdated and the preventive services may be proven more or less effective
for certain groups.
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In the Medicare Improvements for Patients and Providers Act of 2008 (MIPPALT}R75),

Congress authorized the Secretary to add coverage for additional preventive services if they were
reasonable and necessary to prevent or detect an illness or disability early, appropriate for the
individual entitled to benefits under Part Aasrrolled under Part B, and recommended by the

United States Preventive Services Task Force (USPSTF).

The USPSTF administered by the Agency for Healthcare Research and Quality (AHRQ), is an
independent panel of privagector experts in primary care goievention that conducts

rigorous, impartial assessments of scientific evidence for the effectiveness of a broad range of
clinical preventive services, including screening, counseling, and preventive medications. It
provides evidencbased recommendatiofeg preventive services which may vary depending on
age, gender, and risk factors for disease, among other consider&emigkes are given a rating
ACo, USPSTHNakes no recommendation for or against its routine provismnservices rated

ADO, USPSTF recommends against routinely providing the service to asymptomatic patients.
Finally, services ratefl0 are deemed to have insufficient evidence to recommerat fogainst
routinely providing them.

Although the Secretary has the authority to add new preventive services as evidence deems them
appropriate for the Medicare population, the Secretary cannot review currently covered
preventive services and comparenthi scientific evidence. Instead, coverage for current
preventive services remains constrained by statute regardless of the emergence of new evidence.

Chairmarés Mark

The Chairmaés Mark would encourage evidenbased coverage of preventive services by
giving the Secretary the authoritydsethe same standards of evidence that apply to any new
preventive services to existing preventive servitég Secretary would be allowedrtwdify
coverage of existing preventive services to the extent that thgication is consistent \th

USPSTF recommendations. TheM would also allow, but not require, the Secretary to
withdraw Medicare coverage for services rdiBo or harmful by USPSTF he Mark would

provide funding for CMS to improve provider educatand patient awareness of covered
preventive serviced.he Mark would also require a GAO study to determine if any barriers exist
that prevent the optimal utilization of covered primary, secondary and tertiary preventive
services.

Study on Beneficiary Ac@ss to Immunizations

Current Law

Coverage of vaccines and their administration has been established in statue. Section 1861(s) of
the Social Security Act provides Medicare Part B coveragiareé vaccines and their

administration: influenza (since 189 pneumococcal (since 1980), and, for individuals at

increased risk, hepatitis B (since 1984). The Medicare Modernization Act of D08, P.L.
108173) provided coverage under Part D for any other vaccine and their administration that are
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approved bytie Food and Drug Administration (under section 351 of the Public Health Service
Act), when prescribed by a physician.

Chairmarés Mark

The Chairmaés Mark would require a GAO study and report to Congress on the impact of the
coverage of adult immunizatis under Part D on access to those immunizations by Medicare
beneficiaries.

Incentives for Healthy Lifestyles
Current Law

No provision.

Chairmarés Mark

The Chairmaés Mark would authorize and appropriate $100 million over five years for the
Secretay to establish an initiative to provide incentives to Medicare beneficiaries who
successfullyparticipate incempletecertain healthy lifestyle programs. Programs would target
the following risk factors: high blood pressure, high cholesterol; tobaccovwegyeight or

obesity, diabetes and fallBhe Secretary may select sites in coordination with commibaited
programs conducted by other agencies such as the Administration on Aging, Centers for Disease
Control and Prevention, and the Agency for HealtbdResearch and Qualitizach

participating siteFhe-Seeretarwould establish a system to monitor beneficiary participation and
validatechanges in health risks and outcomes, including adoption and maintenance of health
behaviorghe results—as-well-aet standards-and-health-status-tafgpetparticipating

beneficiaries. Prior to establishing the initiative, the Secretary would review evidence
concerning healthy lifestyle programs and providing incentives to individuals for participating in
such prgrams.The Secretary will submit interim report to Congress after on January 1, 2014
that includes a preliminary evaluation of this project, any programs or parts of the project
determined to be effective are authorized to continue for another two yiderSecretary will

submit a final report to Congress on January 1, 28#sinitiative-would-be-implemented-on
January- 12011,

SUBTITLE B MEDICAID

Improving Access to Preventive Services for Eligible Adults

Current Law

States are required under Meald to cover a package @ivell-childo and preventive service
benefits for the majority of eligible children under the age of 21, called the Early and Periodic
Screening, Diagnostic, and Treatment (EPSDT) services. For eligible adults, states am@ require

to cover family planning services and supplies, and certain preglaasogiated services,
including prenatal and postpartum care. Otherwise, state coverage of screening and preventive
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services for eligible adults is optional. Such services are defingettion 1905(a)(13) @&ether
diagnostic, screening, preventive, and rehabilitative services, including any medical or remedial
services (provided in a facility, a home, or other setting) recommended by a physician or other
licensed practitioner of theehling arts within the scope of their practice under State law, for the
maximum reduction of physical or mental disability and restoration of an individual to the best
possible functional level;.a.Under MedicaidStates are not required to cover tolmacessation
services (either drugs or counseling) for pregnant women, although most states offer some type
of tobacco cessation service to their entire Medicaid population.

Under traditional Medicaid, states may impose on beneficiaries certain costassruioliment
fees, premiums, deductions, and eglsaring. Under specified conditions, states may be
prohibited from imposing such costs for services provided to children, or to eligible adults who
are in a hospital or other institutional facility, or evare receiving emergency services, family
planning services, or hospice care. States are also prohibited from imposing deductions, cost
sharing, or other charges for Medicaid covered pregnegiated services provided to pregnant
women.

Chairmarés Mark

The Chairmaés Mark would encourage states to improve coverage of and access to
recommended preventive services and immunizations. At a minimum, states would be required
to provide Medicaid coverage for comprehensive tobacco cessation services fortpregnan
without costsharing for such servicegdditionally, a state that opts to provide Medicaid
coverage for all USPSTF (described in an earlier section) recommended services and
immunizations recommended by the Advisory Committee on Immunizatiotid®saACIP) as

well as removes costharing for those services would receive a one percentage point increase in
theFederakhare of it~ederaMedical Assistance Percentage (FMAP) for those services, and
for the required comprehensive tobacco cessagovices for pregnant women.

Incentives for Healthy Lifestyles
Current Law

No provision

Chairmarés Mark

The Secretary of Héh and Human Servicegould develop criteria for healthy lifestyle

programs using relevargvidencebasedesources. Theggograms must beomprehensive and
uniquely suited to address the needs of Medicaid eligible beneficiaries and have demonstrated
success in helping individuals lower or control cholesterol and/or blood pressure, lose weight,
quit smoking and/or manage aepent diabetes, and may addressmobidities, such as

depression, associated with these conditions. The Secretary would set targets for measuring
health status improvements. After the Secretary develops criteria, states could design a proposal
and appy for funds to provide incentives to Medicaid enrollees who successfully complete

healthy lifestyle programs. States are permitted to collaborate with comrbasieyg programs,
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non-profit organizations, providers, and faitlased groups, among others. Blede is required

to establish a system to monitor beneficiary participation and validate health outcomes. The
Mark authorizes $100 million in funding for these grants during ayfégr period beginning on
January 1, 2011.

Medicaid State Plan Option Romoting Health Homes and Integrated Care
Current Law

The Tax Relief and Health Care Act of 2006 (TRCHPAL. 109432) mandated CMS to
establish a Medicare medical home demonstration project. However, there is currently no such
provision under the Medighprogram.

Chairmarés Mark

TheChairmargs Mark would create a new Medicaid state plan option under which Medicaid
enrollees with at least two chronic conditions or with one chronic condition and at risk of
developing aotherchronic condition, could demate a provider as their health horime.

particular, Medicaid enrollees with at least one serious and persistent mental health condition
qualify to receive services under this option.

Quialifying providersvould have to meet certagtandards establistidy the Secretary,

including demonstratinthat they have the systems and infrastructure in place to provide
comprehensive and timely higjuality care either khouse or by contracting with a team of

health professional3he designated provider otteam of health professionals would offer the
following services: comprehensive care management; care coordination and health promotion;
comprehensive transitional care, including appropriate fellpywfrom inpatient to other

settings; patient and family sug; and referral to community and social support services, if
relevant and as feasible use health information technology to link such services. Teams of
providers could be frestanding, virtual, or based at a hospital, community health center,
communitymental health centeclinic, physicias office, or physician group practice.

Designated providers would be required to report to the state on all applicable quality measures
in the state Medicaid program. The state would develop a mechanism to paglthébme for
services renderedVhen appropriate the state will consult and coordinate with the Substance
Abuse and Mental Health Services Administration specifically in addressing the prevention and
treatment of mental illness and substance ablikestate plan amendmewbuld include a plan

for tracking avoidable hospital readmissions and plan for producing savings resulting from
improved chronic care coordination and managenidrd.Mark will provide an enhanced match

of 90 percent FMAP for two yeafsr states that take up this option. In addition, small planning
grants may be available to help states intending to take up this optbaP rules would apply.

TheMark would require the Secretary to survey states and report to Congress onithe natu
extent, and use of this option, particularly as it pertains to hospital admission rates, chronic
disease management, and coordination of care for the chronically ill. The state option would be
availablebeginning orJanuary 1, 2011. After two yearstle would be an independent

evaluation of the impact of this option on reducing hospital admissions.
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Appropriations for Childhood Obesity Demonstration Project
Current Law

The Children Health Insurance Program Reauthorization Act of RDEEPRA, P.L.111-3)
established the Childhood Obesity Demonstraflarject under a new subsection 1139A(e) of
the Social Security Act. Appropriations of $25 million were authorized for the period of fiscal
years 2009 through 2013.

Chairmarts Mark

The Chairmaés Mark would appropriate $25 million for the Secretary to carry out the
demonstration project.

The Mark would also requirthe Secretary dflHS to issue guidance to states and health care
providers regardi ng Melktedsenicdstagaeventive servees.e of o0b
The Secretarwould be required to increase public awareness of and education regarding

coverage of obesitkelated benefits such as obesity screening and counseling for both children

and adults. The Secretanustreport to Congressn its public awareness efforts as well as the
guidance provided to states and health care providers every three years starting in 2011 and

ending in 2017.

SUBTITLE Cd WORKPLACE WELLNESS

Incentives for Participation in Voluntary Wellness Programs

Current Law

The Health Insurance Portability and Accountability Act of 1996 (HIPAA) currently permits
programs of health promotion and disease prevention to encourage healthy behaviors through
financial incentives. These incentives include rewards in tine ébidiscounts or rebates of

premiums, waivers of all or part of a ca$taring mechanism under the plan (such as

deductibles, cgpayments or coinsurance), the absence of a surcharge, or the value of a benefit
which would otherwise not be provided under than for those who meet a particular health
standard, such as stopping the use of tobacco products. Final regulations jointly issued by the
Departments of Treasury, Health and Human Services, and Labor generally cap the reward at
20% of employe®nly premiums, but also provide protections for plan participants that cannot

meet the applicable standard due to a medical condition or because it is medically inadvisable to
do so. Specifically, i f it is Aunedicalysonabl y
unadvisabledo to attempt to meet the otherwise
reasonable alternative standard, and still will be entitled to receive the reward. These wellness
regulations implement amendments made by HIPAA¢ohternal Revenue Code (IRC), the
Employee Retirement Income Security Act (ERISA) of 1974, and the Public Health Services

(PHS) Act.
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The HIPAA wellness regulations divide wellness programs into two categories. In the first
category are programs in weh rewards are based solely on program patrticipation. Examples in
the existing requlation include reimbursing enrollees for the cost of gym membership; waiving
copayments for parental care; and reimbursing enrollees for the cost of smoking cessation
progams, regardless of whether they successfully quit smoking. Programs in this category are
automatically permissible.

Programs in the second category are those in which rewards are based on the attainment of

certain health standar@idor example, achiewg a targeted cholesterol level; maintaining a

certain body mass index; quitting smoking; or losing a specified amount of weight. Under

current regulations, health plans can offer such financial incentives only if five criteria dre met
oneofthesebetn t hat the reward cannot exceed 20% of
(i .e., the employeeds premium plus the empl oy

Chairmandés Mark

The Mark would codify andenhancerovisions of the Health Insurance Portability and
Accountabiity (HIPAA) non-discrimination requlations, which allow rewards to be provided to
employees for participation in or for meeting certain health standards related to a wellness

program.

Consistent with current regulation, thN&rk indicates that wellneggograms that do not require

an individual to satisfy a standard related to health factor are not in violation of the HIPAA non
discrimination requirements (assuming that participation is made available to all similarly
situated individuals). Wellness miams that meet this requirement include the following

programs:

1 __A program that reimburses all or part of the cost for memberships in a fitness center.

1 __A diagnostic testing program that provides a reward for participation and does not
base any part of theward on outcomes.

1__A program that encourages preventive care by waiviAgasmnents or deductibles
under a group health plan for the costs of, for example, prenatal care -l
Visits.

1 __A program that reimburses employees for the cost of smokisgption programs
without regard to whether the employee quits smoking.

1 __A program that provides a reward to employees for attending a monthly education
seminar.

TheMark would allowgroup health plans and health insurance issuers offering coverage in

group markets to provide rewards, including insurance premium discounts or rebates, based on
an individual or an employeeds parMarkcki pati on
indicates that wellness programs which provide rewards based on an iabsatisfying a

standard that is related to a health factor do not violate the HIPAAlisonmination rules if the
program satisfies certain requirements. For these prograniatkevould cap the reward at

30% of the employeenly coverage under thdam, but also provide protections for plan

participants that cannot meet the applicable standard due to a medical condition or because it is
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medically inadvisable to do so and would allow the Secretaries of Health and Human Services,
Department of Labor,ral Department of the Treasury the discretion to take the percentage up to

50% for adherence to or participation in a reasonably designed program of health promotion and

di sease prevention. Specificallyandardd bs 0
Amedi cally unadvisableo to attempt to meet th
must be offered a reasonable alternative standard or a waiver, and still will be entitled to receive

the reward. If necessary, the wellness prograay raquire verification of these circumstances,
including a statement from an individual s ph
coverage is determined based on the combined amount of employers and employee contributions
for the benefit pckage under which the employee is (or the employee and any dependents are)
receiving coverage. A reward can be in the form of discount or rebate of a premium or

contribution, a waiver of all or part of a cestaring mechanism (such as deductibles,

copaynents, or coinsurance), the absence of a surcharge, or the value of a benefit that would
otherwise not be provided under the plan.

In addition, programs which reward based on the attainment of certain health standards would
need to meet the following ceitia;

1 Be reasonably designed to promote health or prevent disease. A program complies
with the preceding sentence if the program has a reasonable chance of improving the
health of, or preventing disease in, participating individuals and it is noyoverl
burdensome, is not a subterfuge for discriminating based on a health status factor, and
is not highly suspect in the method chosen to promote health or prevent disease. The
plan or issuer shall evaluate the progran
1__Provide individuals eligible for the program the opportunity to qualify for the reward
under the program at least once a year.
T Ensure that the reward must be avail abl e
someonebds medi cal omaahiévind areward kndeetipegprograme m f r
or if it is medically inadvisable for them to try to achieve the reward, then a
reasonable alternative standard for obtaining the reward must be made available.
1 __Plan materials describing the terms of the wellpgegram must disclose the
availability of the reasonable alternative standard for similarly situated individuals, or
the possibility that the standard will be waived.

The above described provisions, which allow rewards to be provided to employees for
participation in or for meeting certain health standards related to a wellness program, shall be
effective upon the date of enactment of this Act.

TheMark would applythe above described provisions to carriers providing Federal Employee
Health Benefit Rins. This will allow carriers offering coverage in the Federal Employee Health
Benefits program to provide rewards, including insurance premium discounts or rebates, of up to
30% with secretarial discretion to go to 50%, based on an employee or ansafitfging a

standard that is related to a health factor in wellness programs. Carriers may submit separate
proposals relating to voluntary wellness program offerings as part of the annual call for benefit
and rate proposals to the Office of Personnel;M@ment. The Federal Employee Health

Benefit Plan provision shall be effective upon date of enactment of this Act.

95



TheMark would require the Secretaries of Health and Human Services and the Department of
Treasury to establish a -Biate pilot program i2014, one year after the new insurance rating

rules for the individual market take effect. States that choose to participate in the pilot program
would be allowed to apply the above described provisions to programs of health promotion and
disease preveian offered in the individual market in a manner that is similar to the manner in
which such provisions apply to group health plans and health insurance issuers offering coverage
in group markets. States participating in the pilot program would be rddaismsure that

consumer protections are met in programs of health promotion and disease prevention in the
individual market, including verification that premium discounts do not create undue burdens or
lead to cost shifting and that consumer data iseptetl under the existing HIPAA privacy laws.

In 2017, the demonstration program may be expanded to include other states, pending evidence
of the programbébs effectiveness as confirmed
Services and the Secaey of Treasury. Nothing in this section shall prohibit a program of health
promotion or disease prevention that was established or adopted by state law prior to the date of
enactment of this section.

Furthermore, thiprovisionrequires the Secretaof Health and Human Services, the Secretary

of Treasury, and the Secretary of Labor to evaluate and submit to the appropriate Committees of
Congress a report examining the following issues: the effectiveness of wellness and disease
prevention programs inrpmoting health and preventing disease; the impact of a wellness

program on a participantbés access to care and

premiunibased and costharing incentives on employee behavior and their role in behavior
change In developing the report, the Secretaries will contact employers who provide employees
with access to wellness programs to gather the abbeseribed information. The report will be

due three years after the date of enactment including recommendatiany leqgislative or
administrative action.

TITLE [l 8 IMPROVING THE QUALITY AND EFFICIENCY OF HEALTH CARE
SUBTITLE AG TRANSFORMING THE HEALTH CARE DELIVERY SYSTEM

PART 10 LINKING PAYMENT TO QUALITY OUTCOMES IN THE MEDICARE PROGRAM
Hospital Value-BasedPurchasing
Current Law
As required by the Medicare Prescription Drug, Improvement and Modernization Act (MMA,
P.L.108173), since FY2005, acute care hospitals that submit required quality data have received
higher payments than those hospitals that@tcsubmit such information under Medic@re
Reporting Hospital Quality Data for Annual Payment Update (RHQDAPU) program (often
referred to as the hospital payr-reporting program). As subsequently modified by Section

5001(a) of the Deficit Reduction Aof 2005 (DRA, P.L. 10471), beginning in FY2007,
hospitals were required to submit data for an expanded set of quality measures to participate in
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the RHQDAPU program, and nonparticipating hospitals received a reduction of 2.0 percentage
points in theiMMedicare annual update for that fiscal year.

The Secretary has the authority to expand the set of measures that are included in the

RHQDAPU program. Specifically, the Secretary can add other measures that reflect consensus
among affected parties and,thee extent feasible and practicable, can include measures set forth

by one or more national consensus building entities. The Secretary may replace any measures or
indicators in appropriate cases, such as where all hospitals are effectively in complitvece o
measures or indicators have been subsequently shown not to represent the best clinical practice.

Currently, there are 42 quality measures collected in the RHAQDPU program that impact the
FY2009 payment update. In some cases, the Centers for MeainchMedicaid Services (CMS)
gathers quality information by abstracting claims data. In these instances, hospitals are not
required to report data on these specific measures since the information is collected directly by
CMS. Today, the RHAQDPU programltects quality data on the following conditions: acute
myocardial infarction (AMI); heart failure; pneumonia; and surgical care improvement. The
program also collects information on:-8&y mortality rates for AMI, heart failure and

pneumonia patients; admission rates for heart failure, AMI, and pneumonia; a nursing sensitive
measure; several Agency for Health Care Research and Quality (AHRQ) Patient Safety and
Inpatient Quality Indicators; and the patigrggperience of care through the Hospital Consum
Assessment of Healthcare Providers and Systems (HCAHPS) survey.

Procedures for making reported quality data available to the public must be established and
hospitals must be granted the opportunity to review quality data prior to such information being
made public. The required quality measures of process, structure, outcome,atients
perspectives on care, efficiency, and costs of care that relate to services furnished in inpatient
settings in hospitals must be reported on the Internet website of CM&ently, individual

hospital performance on specific quality measures and on certain conditions is available on
Hospital Compare available on the CMS website.

DRA also required the Secretary of Health and Human Services to formulate and repogron a pl
to implement a valubased purchasing program for payments under the Medicare program for
acute care hospitals (also referred to as IPPS or subsection(d) hospitals) beginning with FY2009.
On November 17, 2007, CMS responded to this mandate by rgjé¢hsireportfiReport to

Congress: Plan to Implement a Medicare Hospital \\Blased Purchasing ProgranThis

report recommends expanding the RQHDAPU program in order to financially reward hospitals
differentially for performance, rather than for simpdporting quality data. Public reporting of
performance would be a key component, as well.

As of 2008, nearly 95 percent of inpatient hospitals successfully participated in the RHAQDPU
program, which means that the majority of IPPS hospitals complibdiva quality data

reporting requirements and were not subject to payment penalties that would have occurred in
the case of not meeting the reporting requirements.

Chairmarts Mark
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Building on the success of the RHQDAPU program,Ghairmards Markwould establish a
Hospital ValueBased Purchasing (VBP) program in Medicare that moves beyoridipay
reporting on quality measures, to paying for hospitadtual performance on these measures.
This valuebased purchasing program would provide vdlased inentive payments to acute
care IPPS hospitals that meet certain quality performance standards beginning in FY2012. The
first year of the program would be a data collection/performance year. Beginning in FY2013,
hospital payments would be adjusted basepasformance under the VBP program. Certain
hospitals would be excluded from the VBP program, including: those that fail to report quality
measures under the RHQDAPU program; those that have been cited by the Secretary for
deficiencies that posed immedigepardy to the health or safety of patients during the
performance period; and hospitals for which a minimum number of patients with conditions
related to the quality measures or a minimum number of quality measures do not apply.

Measures for the hospitVBP program would be selected from the measures used in the
RHQDAPU program. The measures would focus on the same areas that are the focus of the
RHQDAPU program: heart attack (AMI); heart failure; pneumonia; surgical care actigities;
patient percgtion of careand would include healthcaessociated infections, as measured by

the prevention metrics and targets established in the Department of Health and Human Services
HHS Action Plan to Prevent Healthcakssociated Infections or any successonplBeginning

in FY2014 and beyond, the Secretary would have the authority to expand these categories
through the quality measure development and endorsement procedures laid out in the Quality
Infrastructure section of this legislation. By FY2014, the &acy would be required to expand
categories to include efficiency measures. Such measures would include Miedsata!

spending per beneficiary for selected medical conditions and would be adjusted by factors
including age, sex, race, severity of @gs and other factors that the Secretary determines are
appropriate. The Secretary would have the authority to replace a measure if it is found that all
hospitals are effectively in compliance with the measure or if the measure no longer represents a
bestpractice.

Funding for valuebased incentive payments for qualifying acute care hospitals would be
generated through reducing Medicare IPPS payments to the hospitals. The reductions would be
used to fund an incentive pool and would be phased follows 1.0 percent in FY2013; 1.25
percent in FY2014; 1.5 percent in FY2015; 1.75 percent in FY2016; and 2.0 percent in FY 2017
and beyond. The reductions would apply to all-BIBGs under which a hospital provides

services. The Secretary would be requiredisuee that all funds reduced from hospital

payments to fund the VBP program in a given year be returned to hospitals in the form-of value
based incentive payments in that same year (i.e. the program would be budget neutral to the
Medicare program).

IPPS @d-on payments such as disproportionate share hospital (DSH) payments, indirect medical
education payments (IME) for teaching hospitals,-lmlume adeon payments and outlier

payments would not be impacted by the payment reductions. Payment adjustmeststons

under the hospital VBP program would only apply to a relevant fiscal year and would not be
taken into account in calculating payments in future fiscal years.
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Performance standards that reward hospitals based on either attaining a cedaimaped
standard or making improvements on performance relative to a previous performance period
would be established. Hospitals would be paicetas whichever level is higheattainment or
improvement.

Performance standards would be announced at88addys prior to the performance period for

which they would apply. When setting the standards, the Secretary would be required to take into
account the following factors: past hospital experience with the measures; historical performance
standards; imprement rates; and opportunity for continued improvement.

The Secretary would establish a performance period for the VBP program that would begin and
end before the beginning of the fiscal year in which vhlaged incentive payments are

awarded. A methaxogy for assessing the performance of each hospital for each condition
during the performance period would be developed. Results would include both cendition
specific and total hospital performance scores. However, determination of whether the
performarce standard was met would be based on the hasgibéhl performance score. The
Secretary would have discretion to determine how to weight various categories of
measures/conditions when determining the hogpitatal score.

Hospitals that meet or eged performance standards would receive vhhsed incentive
payments. Payment adjustments would only apply to a relevant fiscal year and not be taken into
account in calculating payments in future fiscal years.

Individual hospital performancenceactspecific quality measure, on each condition or
procedureand on total performance would all be publicly reported. Data regarding the total
number of hospitals receiving incentive payments or payment reductions under the VBP program
would be published piedically. Hospitals would continue to be provided with an opportunity

to review and correct information before it is publicly reported.

An appeals process would be established that allows hospitals to contest performance score
calculations and the resulg valuebased incentive payments. There would be no judicial or
administrative review of the following items: (1) the methodology used to determine the amount
of the valuebased incentive payments; (2) the determination of the amount of funding availabl

for valuebased incentive payments; (3) the establishment of the hospital performance standards;
(4) the quality measures that are selected for inclusion in RHQDAPU or the VBP program;

(5) the methodology that is used to calculate hospital perfa@scores; and (6) the

methodology for validating hospital performance.

The selection of measures, the development of the methodology for assigning scores and the
development of the methodology for calculating payments would be transparent and public
through rulemaking.

The Secretary would be required to work with hospitals, patients, researchers, policymakers and
other stakeholders to modify the Hospital Compare website to make it moifeierselry.
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The Secretary and the Government Accountability @ff6AO) would conduct ongoing

monitoring and submit reports to Congress on the program, including any unintended
consequences. GAO would be required to submit an interim report to Congress on the program
no later than October 1, 2015 and a final repodidy 1, 2017. The Secretary would be

required to submit a report by January 1, 2016. This report would include an analysis of whether
the VBP program resulted in lower Medicare spending or other financial savings to hospitals and
would include recommentlans on the appropriateness of the Medicare program sharing in any
savings generated through the VBP program in the future.

The Secretary would be provided the necessary funding to administer the program (amount to be
determined).

Threeyear demonsation projects would be established to test VBP models tailored toward

critical access hospitals (CAHs) and small hospitals that otherwise would not qualify to
participate in the VBP program. The Secretary would be required to submit a report to Congress
18 months after completion of the project.

Physician ValueBased Purchasing
Current Law

Physician Quality Reporting Initiative TRHCA required the establishment of a physician
quality reporting system that would include an incentive payment, bassegensentage of the
allowed Medicare charges for all such covered professional services, to eligible professionals
who satisfactorily report data on quality measures. CMS named this program the Physician
Quality Reporting Initiative (PQRI). MIPPA made tlpsogram permanent and extended the
bonuses through 2010; the incentpgyment was increased from 1.5 peradribtal allowable
charges under the physician fee schedule in 2007 and 20Q&toehtin 2009 and 2010.

Providers that successfully repéwt services provided in calendar year 2009 will receive an
incentive payment of two percent of total allowable charges for the physician fee schedule.
Providers may choose clairbased reporting or registiyased reporting. For clairimsed
reporting, preiders seeking incentive payments for the entire calendar year may meet the
requirement by reporting on one measures group for a sample of 30 consecutive Mredidare
fee-for-service patients (FFS), or report for one measures group foer8ént of apjpcable
Medicare Rrt B FFS. For providers seeking to report for thensonth period beginning July 1,
2009, similar criteria apply for those that report through CMS approved registries.

Expansion of Physician Feedback ProgranBoth MedPAC and GAO havecently

recommended providing information to physicians on their resource use. MedPAC asserts that
physicians would be able to assess their practice styles, evaluate whether they tend to use more
resources than their peers or what eviddrased researdjif available) recommends, and revise
practice styles as appropriate. MedPAC notes that in certain instances, the private sector use of
feedback has led to a small downward trend in resource use. The GAO noted that certain public
and private health careigchasers routinely evaluate physicians in their networks using measures
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of efficiency and other factors and that the purchasers it studied linked their evaluation results to
a range of incentives to encourage efficiency.

MIPPA established a physicianefdback program with the intent to improve efficiency and to

control costs. Under the Physician Feedback Program, the Secretary will use Medicare claims

data to provide confidential reports to physicians that measure the resources involved in

furnishing cae to Medicare beneficiaries. The resources to be considered in this program may be
measured on an episode basis, on a per capita basis, or on both an episode and a per capita basis.
The GAO will conduct a study of the Physician Feedback Program, incltieing

implementation of the Program, and will submit a report to Congress by March 1, 2011

containing the results of the study, together with recommendations for such legislation and
administrative action as the Comptroller General determines appropriate.

Chairmarnts Mark

Physician Quality Reporting Initiative The Chairmaé Mark would establish a new PQRI

option in addition to the options within the current program detailed above. Beginning with the
2011 reporting period, CMS would be required to make HQdgntive payments available for

two successive years to eligible professiomdis voluntarilycomplete the following on a

biennial (every two yeay basis. The Secretary shall allow eligible professionals to qualify if

they (1) participate in a qualéd American Board of Medical Specialties certification, known as
Maintenance of Certification (MOC), or equivalent programs; and (2) complete a qualified MOC
practice assessment. A qualified MOC practice assessment would include an initial assessment
of a participanis practice, designed to demonstrate the physicise of evidencbased

medicine andwould seeko improve qualityof carethroughfollow-up assessments. The

methods, measures, and data used for the MOC would be submitted by the BGAi&sito
accordance with requirements established by the Secretary in consultation with the Boards. As
part of this consultation, the Secretary would ensure that methods, measures and data to be
submitted allow for innovation and appropriatenagspecialy.

The Chairmaé Mark would further improve the PQRI program by requiring CMS to make two
additional enhancements to the program. First, CMS would be required to provide timely
feedback to eligible professiosain their performance with respect toisfctorily submitting

data on quality measures. Second, CMS would be required to establish an appeals process for
providers who participate in the PQRI program but do not qualify for incentive payments during
their performance period.

The Charrmau; Mark Would extend PQRI |ncent|ve payments beyond Z(EL@rlele

EI|Q|bIe professronals who successfullv report in 2010 Would receive a one percent bonus in
2011. Equble professronals who successfullv report in 2011 Would recelve a 0.5 percent bonus

professronals who failed to partlcrpate successfully in the program would face a 1.5 percent

payment penalty in 2013, based on their 2012 reporting pdiaincentive payments and
adjustments in payment would be based on the allowed cHargdkcovered services furnished
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by the elrgrble professronal based on the applrcable percent of the fee schedule &apunt.
W — charges

pereent—ealeulate%Las%—pereerrPe#theHet&LaHeweeLehﬁqeﬁOlB the applrcable percent

would be calculated as 98.5 percent of their total allowed charges. For 2014 andguentbse
years, the penalties for noaporting would be two percent, calculated as 98 percent of their total
allowed chargeslhe penalty would be assessed on an annual basis and would not be
cumulative.

Finally, theMark would require CMS to develop agpl to integrate the PQRI program with the
standards for meaningful use of certified electronic health records as created in the American
Recovery and Reinvestment Act of 2009.

Expansion of Physician Feedback ProgranThe Chairmaé Mark would require the

Secretary, beginning in 2012, to provide reports to physicians that compare their resource use
with that of other physicians or groups of physicians caring for patients with similar conditions.
Resource use would be measured based on the items andséiiished or ordered by
physicians or groups of physicians. Feedback reports would be based on anguispde
methodology established by the Secretary that would combine separate but clieletdig

services into an episode of care for whichghgsician is accountable. The episapeuper

would be required to be developed by January 1, 2012. The Secretary would be required to
make the methodology available to the public, and the Secretary would be required to seek
endorsement of the episedgeuper by the entity with a contract with the Secretary under section
1890(a) of the Social Security Act.

In preparing feedback reports, the Secretary would be required to make appropriate data
adjustments, including adjustments to (1) account forréiffees in the demographic

characteristics and health status of individuals so as not to penalize those physicians who tend to
serve less healthy individual who may require more intensive interventions, and (2) eliminate the
effect of geographic adjustmenitspayment rates.

The Secretary would have the authority to exclude certain information regarding an item or
service from feedback reports if the Secretary determines that there is insufficient information
relating to such item or service to provide ddrassessment of utilization. The Secretary would

be required to provide for education and outreach activities to physicians on the operation of, and
methodologies used, under the Feedback Progidma.Secretary shall coordinate the physician
feedback ppgram with other relevant vali®sed purchasing reforms being undertaken by

CMS.

Beginning in20142015 payment would be reduced by five percent if an aggregation of the
physiciarés resource use is at or above th8 pércentile of national utilizationAfter five years,
the Secretary would have the authority to convert tffep@@centile threshold for payment
reductions to a standard measure of utilization, such as deviations from the national mean.

Value-Based Modifierfor Physician Payment FormulaThe Secretary of Health and Human
Services would be required to apply a separate, bumdbygtal payment modifier to the féer-
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service physician payment formula. This separate modifier will not be used to replace any
portion of the Geographic AdjustmieFactor. The separate payment modifier will, in a budget
neutral manner, pay physicians or groups of physicians differentially based upon the relative
quality of care they achieve for Medicare beneficiaries relative to Gusits shall be based

upon acomposite of appropriate measures of cost that take into account justifiable differences in
input practice costs, as well as tiemographic characteristics and baseline health status of the
Medicare beneficiaries served by physicians or groups of pagsiduality shall be based

upon a composite of appropriate, Fissed measures of quality that reflect the health outcomes
and health status of Medicare beneficiaries served by physicians or groups of physicians.
establishing appropriate quality nsemes the Secretary would be required to seek the
endorsement of the entity with a contract with the Secretary under section 1890(a) of the Social
Security Act. The Secretary would also be required to take into account the special conditions of
providersin rural and other underserved communities.

The Secretary would be required to publish, by January 1, 2012, the specific measures of quality
and cost, the specific dates for implementation of the payment adjustment, and the proposed
prospective performaegeriod. The Secretary would be required to begin implementing the
valuebased payment adjustment in the 2013 rulemaking process. During the performance
period, which will begin in 2014, the Secretary will provide, to the extent feasifdlenation to
physicians about the value of care they provitlee Secretary will implement payment
consequences beginning in 2015 based on the value of care delivered during the performance
period. The payment modifier should be applied in a way that promotes sybtesad careBy

2017, all physician payments must be subject to this payment modifier.

Medicare Inpatient Rehabilitation Facility, Long Term Acute Care Hospital and Hospice
Quiality Reporting

Current Law

Under current law, inpatient rehabilitation ifdes (IRFs), long term care hospitals (LTCHS)

and hospices are not required to report quality data to the Centers for Medicare and Medicaid
Services (CMS). However, Medicare does require an IRF to submit a clisicamprehensive
assessment of eachellicare patient upon admission and again at discharge. These documented
assessments must be based on the direct observation of and communicationpaiiieriteend
information may be supplemented with information from other sources, including family
menbers or other clinicians. The IRFpatient assessment instrument (PAI) form, the Uniform
Data Set for Medical Rehabilitation (UDSmr), encompasses about 55 questions used to ascertain
a patiends functional independence including motor skills and cognitapacities and to

establish a patietd comorbidities. A patietd assessments (from both admission and discharge)
are transmitted to CMS electronically in one submission. Failure to meet tHeARF

transmission deadlines results in ap@scent redugn in Medicaré payment in all but
extraordinary circumstances. No comparable patient reporting requirements have been
established for LTCHs and hospices.

Medicare pays for inpatient care provided by IRFs and LTCHSs using different prospective
paymerm systems (PPS). Each PPS is updated annually using a market basket (MB) index which
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measures the estimated change in the price of goods and services purchased by the provider to
produce a unit of outputMedicare payments to hospices are predetermixed amounts for

each case, according to the general type of care provided to a beneficiary on a daily basis.
Payments for hospice care are based on one of four prospectively determined units of payment,
which correspond to four different levels of care.(iroutine home care, continuous home care,
inpatient respite care, and general inpatient care) for each day a beneficiary is under the care of
the hospice. Hospice payments are updated annually based on the hospital MB index.

Chairmarts Mark

The Scretary would be directed to establish quality reporting programs for IRFs, LTCHs and
hospices. Under this policy, the Secretary would be required to select quality measures for IRFs,
LTCHs and hospices by FY2013 and implement mandatory quality meaporéing programs

for these providers by FY 2014. Failure to report quality measures would result in reduction of
annual MB update by 2.0 percent. Quality measures included in these reporting programs would
be selected via the quality measure developraedtendorsement procedures laid out in the

Quiality Infrastructure section of this legislation. The selected measures would cover, to the
extent feasible and practicable, all dimensions of quality as well as efficiency of care. The
Secretary would be abko replace any measure in appropriate cases, such as where all providers
are effectively in compliance or the measure has been subsequently shown not to represent the
best clinical practice.

Medicare IPPS Exempt Cancer Hospital Quality Reporting
Currert Law

Eleven cancer hospitals are exempt from the Medicare inpatient prospective payment system
(IPPS) used to pay inpatient hospital services provided by acute care hospitals. As part of these
exemptions, these facilities are paid on a reasonable &sistfor providing inpatient services,
subject to certain payment limitations and incentives. These hospitals are also held harmless
under the outpatient prospective payment system (OPPS) and will not receive less from
Medicare under this payment systdmrn under the prior outpatient payment system. Under
OPPS, Medicare pays for outpatient services using ambulatory payment classification (APC)
groups. Currently, ther@re no qualityeporting requirements for these hospitals.

Chairmarés Mark

The Secrary would be directed to establish quality reporting programs for-8e8ipt cancer
hospitals. Under this policy, the Secretary would be required to select quality measures for
IPPSexempt cancer hospitals by FY2013 and implement mandatory qualispreeaporting
programs for these providers by FY 2014. IPPS exempt cancer hospitals would be required to
report these quality measures as part of Medicare provider agreements. Quality measures
included in these reporting programs would be selectedh&iguality measure development and
endorsement procedures laid out in the Quality Infrastructure section of the Cligimaak.

The selected measures would cover, to the extent feasible and practicable, all dimensions of
quality as well as efficiency oface. The Secretary would be able to replace any measure in
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appropriate cases, such as where all providers are effectively in compliance or the measure has
been subsequently shown not to represent the best clinical practice.

Medicare Home Health Agency ad Skilled Nursing Facility Value-based Purchasing
Implementation Plans

Current Law

As required by Section 5201(c) of the Deficit Reduction Act of 2005 (DRA, P.L-1T7Q9
beginning in 2007, home health agencies (HHAS) were required to submit datsefoof

guality measures. HHAs that did not submit these data received a reductiopefc2:@in

their Medicare annual update for that year. As a Medicare condition of participation, skilled
nursing facilities (SNFs) are required to submit datawality to the Secretary.

Currently, individual HHA and SNF performance on specific quality measures and on certain
conditions is available oHome Health ComparandNursing Home Comparevhich are
available on the CMS website.

Medicare payment demonations have been or are to be implemented that will test-balsed
purchasing for HHAs and SNFs.

Section 5201(d) of the DRA also required the Medicare Payment Advisory Commission
(MedPAC) to submit a report to Congress on considerations for implemeantaidgebased

payment system for Medicare home health services. MedPAC submitted this report to Congress
in June 2007.

Chairmarts Mark

The Secretary would be directed to complete and submit to Congress Medicaiieasgide
purchasing implementation pis for HHAs and SNFs by 2011 and 2012, respectively. Each
plan would include consideration of the following issues: (1) the development, selection, and
modification process of measures, to the extent feasible and practicable, of all dimensions of
guality and efficiency relative to the quality measure development and endorsement procedures
laid out in the Quality Infrastructure section of this bill; (2) the reporting, collection, and
validation of quality data; (3) a structure of proposed valased payné adjustments,

including recommendations on thresholds or improvements in quality that would substantiate a
payment adjustment, the size of such payments, and the source of funding fdrassde

incentive payments; and (4) methods for publicly discpgi@rformance information on
performance. In developing each plan, the Secretary would be required to consult with relevant
stakeholders and take into consideration experiences with demonstrations that are relevant to
valuebased purchasing in each sagtin
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Reducing Hospital Acquired Conditions

Current Law

Medicare pays for inpatient services provided by acute care hospitals under section 1886(d) of

the Social Security Act using the inpatient prospective payment system (IPPS), where each

patient is clasified into a Medicare severity adjusted diagrosiagted group (MPRG) based

on diagnoses and procedures performed. Generally, except for outlier cases, a hospital receives a
predetermined amount for a given NDBRG regardless of the services providea patient. In

some instances, Medicare patients may be assigned to a differdDRESvith a higher

payment rate based on secondary diagnoses. Inpatient services provided by acute care hospitals
in Maryland are paid under a stagecific Medicare payent system under section 1814(b)(3)

of the Social Security Act.

As established by the Deficit Reduction Act of 2005 (DRA, P.L-1D9), hospitals will not

receive additional Medicare payment for complications that were acquired during adpatient
hosptal stay. By statute, these hospital acquired conditions (HACS)1areigh cost, high

volume, or both; (2) identified though a secondary diagnosis that will result in the assignment to
a different, higher paid M®RG; and (3) reasonably preventableotigh the application of
evidencebased guidelines. Starting October 1, 2007 (FY2008), CMS required hospitals to
report whether certain conditions (secondary diagnoses) for Medicare patients were present at
admission. Starting October 1, 2008, IPPS hatspwill not receive additional payment for
secondary diagnoses resulting froospital acquired conditions for certain select conditions.

Chairmarés Mark

The Chairmaés Mark would apply a new payment adjustment to hospitals ranked in the top
guartileof national, riskadjusted hospital acquired condition (HAC) rates.

Under this policy, CMS would calculate national and hosgpelcific data on the HAC rates of
Medicare participating subsection (d) hospitals and for hospitals paid under sectidb){B8)14

for select conditions. Starting in FY13, the Secretary would share these data with hospitals, and
the data would be publicly reported on the Hospital Compare website.

Starting on October 1, 2014, hospitals in the top quartile of national HACwatad receive 99
percent of their otherwise applicable Medicare payments. Calculation of percentiles would be
based on a prié year performance. For example, if a hospital is subject to the payment
adjustment in 2015 nd then in 2016 is under thB"7percentile in terms of ranking on national
HAC rates, it would not be subject to the policy in 2017. A HAC would be defined as a condition
that an individual acquires during a hospital stay, as determined by the Secretary.
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PART Il 8 STRENGTHENING THE QUALITY |INFRASTRUCTURE
Quiality Infrastructure
Current Law

There are no provisions in current law requiring the Secretary of Health and Human Services
(HHS) to develop national quality goals, strategy or infrastructure. However, the Medicare
Improvementsdr Patients and Providers Act of 2008 (MIPPA, P.L.-2¥6) requires the

Secretary to identify and have in effect a contract with a conséasesl entity, such as the

National Quality Forum (NQF), to perform the following duties: (1) synthesize evidedce a
convene stakeholders to make recommendations, with respect to activities conducted under this
Act, on an integrated national strategy and priorities for health care performance measurement in
all applicable settings; (2) provide for the endorsementapidardized health care performance
measures; (3) establish and implement a process to ensure that endorsed measures are updated or
retired based on new evidence; (4) promote the development of electronic health records that
facilitate the collection of pormance measurement data; and (5) report annually to Congress.
The NQF has been awarded this contract and recently released its firstineparting

Healthcare Performance: Setting Priorities and Enhancing Measurement Capacity

fulfillment of this statutory requirement.

In addition, the Agency for Healthcare Research and Quality (AHRQ) has significant authorities
with respect to the development of quality measures. Specifically, the Agenisgion, among

other things, is to promote healtheauality improvement by conducting and supporting

research that develops and presents scientific evidence regarding all aspects of health care,
including methods for measuring quality and strategies for improving quality. AdH#R03

required to provid support for public and private efforts to improve healthcare quality, including
the ongoing development, testing, and dissemination of quality measures. To comply with this
last requirement, the Agency has established the National Quality Measuraésg@tasse, an

online resource that compiles and catalogues quality measures. AHRQ also develops annual
reports to Congress on trends in healthcare quality and in healthcare disparities. Finally, AHRQ
is required to coordinate all research, evaluatiors d@monstrations related to health services
research, quality measurement and quality improvement activities undertaken and supported by
the FederalGovernment.

Chairmarés Mark

Building on the provision set forth in MIPP#&e Chairmaé Markwould provide additional
resources to HHS to strengthen and improve quality measure development processes for
purposes of improving quality, informing patients and purchasers and guiding payment under
Federahealth programs. AHRQ and the Centers for Medicare artidsliel Services (CMS)
would implement the provisions in this proposal.

National Strategy to Improve Health Care Qualityfhe Chairmaés Mark would direct the

Secretary to establish a national quality improvement strategy that includes priorities teeimpro
the delivery of health care services, patient health outcomes, and population health through a
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transparent and collaborative process. In developing these priorities, the Secretary would
consider how the priorities would: address health care needssefwhtin highcost chronic
diseases; improve strategies and best practices to improve patient safety and reduce medical
errors, preventable hospital admissions and readmissions, and healikszariated infections;
have the greatest potential for imprayitme health outcomes, efficiency and patient
centeredness of health care; reduce health care disparities across populations and geographic
areas; address gaps in quality, efficiency and outcomes measures and data aggregation
techniques; identify areas ihe delivery of health care services that have the potential for rapid
improvement in the quality and efficiency of patient care; improve payment policy bederal
health programs to emphasize quality and efficiency; enhance the use of health dare data
improve quality, efficiency, transparency, and outcomes; and other areas as determined
appropriate by the Secretary.

The national strategy would also include a comprehensive strategic plan to achieve the priorities
described above. At a minimum, thteategic plan would include provisions for addressing
coordination among agencies within HHS; agency specific strategic plans, where appropriate,
along with annual benchmarks to achieve the priorities; strategies to align incentives among
public and privée payers with regard to quality and patient safety efforts; and other requirements
deemed appropriate by the Secretary.

In developing the national strategy and priorities, the Secretary would take into consideration
recommendations submitted by a quatificonsensusased entity as set forth in MIPPA. To

develop these recommendations, the qualified consensus based entity would converne a multi
stakeholder group. Stakeholders would include, but would not be limited to representatives of
hospitals, physicias, postacute providers, quality alliances, nurses and other health care
practitioners, health plans, consumer representatives, life sciences industry, employers and public
purchasers, labor organizations, licensing, credentialing and accrediting beléesnt

government agency representati\aesd others deemed appropriate by the Secretary. This multi
stakeholder group would operate in an open and transparent process.

The Secretary would update the national strategy not less than triennially dinst tleport

would be due to Congress on December 31, 2010. Any update would include a review of short
and long term goals as well as an analysis of progress in meeting these goals. In addition, the
Secretary would make the national strategies availabla public website.

Interagency Working Group on Health Care QualityThe President wouldonvene a working
group consisting of relevaffederaldepartments and agenciggat would collaborate and
consult on fulfilling the national quality improvememtategy and priorities. Not later than a

43 Relevant Federal departments and agencies shall indlhdeCenters for Medicare and Medicaid Services
(CMS), National Institutes of Health (NIHE enters for Disease Contrahd PreventionFood and Drug
Administration (FDA) The Health Resources and Services Administration (HRBAg Agency for Healthcare
Research and Quality (AHRQand theAdministration on Children and Famili@sthin The Department of Health
and Human Swices (HHS) The Department of LabpiThe Department of Defenséhe Department of Veterans
Affairs; The Veterans Health Administratiphhe Department of Commercehe Office of Personnel Managemgent
The Office of Management and Budg&he U.S. Coast Gud The Federal Bureau of Prisqishe National
Highway Transportation and Safety AdministratiandThe Federal Trade Commission
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date determined appropriate by the Secretary and annually thereafter, the working group would
submit a report to the Secretary, and make publicly available, a report on the progress and
recommendations of the workjrgroup. This report would be taken into consideration as the
Secretary develops a national quality improvement strategy and related reports to Congress as
outlined in previous sections.

Quality Measure DevelopmentThe Secretary woul@lentify, not lesghan triennially, gaps

where no quality measures exist, or where existing quality measures need improvement, updating
or expansion consistent with the national strategy and priorities. The qualified coAsesests

entity set forth in MIPPA would be reqed to submit an annual report to the Secretary

describing areas where gaps in quality measures exist and areas in which evidence is insufficient
to support endorsement of quality measures related to the priority areas identified by the
Secretary in the i@nal strategy. This report would also include information on the economic

and quality impact of the use of endorsed measures, where available. In identifying gaps, the
Secretary wouldake into consideration the gaps identified by the consensus basgd en

The Secretary would then be required to develop measures that would fill identified gaps. To
fulfill the section, the Secretary woubtthntract with an entity that has demonstrated expertise
and capacity in the development and evaluation of quakgsures; that have procedures in

place to take into the account the view of payers or providers whose performance will be
assessed by the measures and the views of other parties, such as consumers and health care
purchasers; have transparent policiegardmg governance and conflicts of interest; and have
processes in place to collaborate with the qualified consdrzsesl entity involved with

measure endorsement as identified in MIPPA.

An entity that receives a grant under this section wasklsuctiundingto develop quality

measures that: build on measures required to be reported pursuant to Title XVIII of the Social
Security Act; can be collected using health information technologies, to the extent practicable; is
free of charge to users of such m@es; and is publicly available on an Internet website. The
Secretary may use amounts available under this section to update and test, where applicable,
guality measures endorsed by the qualified consedpesisd entity as identified in MIPPA.

Measures eveloped under this section would be applicable to all age groups, where appropriate,
and focus at mimhum on the following areagl) patient outomes and functional statyg)
coordination of care across episodes of care and care transi@pnm&anirgful use of health
information technology{4) safety, effectiveness, patient centeredness, appropriateness and
timeliness of carg(d) efficiency of care(6) equity of health services and health disparit{@$;

patient experience and satisfaction; #8pother areas deemed appropriate by the Secretary.

The legislation would authorize to appropriate $75 million to the Department of Health and
Human Services for each of the fiscal years 2010 through 2014 to carry out this section on
Quality Measure Devepment.

Consultation for Selection of Endorsed Quality Measures for Use in Reporting and Payment

Programs The Secretary would also develop a process for consultation with the qualified
consensudased entity as identified in MIPPA and the matakehdder group referenced above
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related to the selection of measures for use in reporting to and paymenfFedeerhealth
programs. The Secretary would be required to establishraleraaking process to obtain input
from the consenstisased entity and nttirstakeholder group on the selection of quality
measures. Under this process, by not later than Decerfibéeéach year, starting in 2011, the
Secretary shall make public a list of measures being considered for selection with respect to
Medicare repomg and payment systems. The Secretary may include in this list measures that
have and have not been endorsed by the consbases entity. Not later than Februaty the
consensudased entity must transmit to the Secretary its recommendations rggaelin
proposed measures. The qualified consebsised entity wouldonvene the mulstakeholder
group to provide consultation on making these recommendations. The entityansuteé an
open and transparent process.

After the process outlined abovgedgomplete, the Secretary may select a measure that has not
been recommended or endorsed by the consdramesi entity provided the Secretary publishes a
rationale for use of the measure in BexleralRegisterand determines that an appropriate,
alternatve endorsed measure is not available.

Use and Review of Quality Measure$he Secretary wouldlso set forth a process to

disseminate measures and incorporate measures, where applicable, in workforce programs,
training curriculafFederahealth programsnd other areas deemed appropriate by the Secretary.
Not less than once evetlyreeyears, the Secretary wouleview quality measures used by the
Secretary to determine whether to maintain use of such measure or phase out such measure.

Funding. For purposes of carrying out these activities, the Secretary would provide for the
transfer of $50 million for each of the fiscal years of 2010 through 2014 froFetteral

Hospital Insurance Trust Fund and #ederalSupplementary Medical Insurance Trust &im

such proportion as the Secretary determined appropriate), to the CMS Program Management
Account.

Added in the Modification or by Amendment at Markup

Health Information Technology Free clinicswould be addetb the list of providers eligible for
Medicare and Medicaid health information technology incentives.

PART Ill 8 ENCOURAGING DEVELOPMENT OF THE NEW PATIENT CARE MODELS
Accountable Care Organizations
Current Law
There are no existing laws that directly address the ability of organizatisgstems of
integrated providers to share in the efficiency gains resulting from the joint responsibility and
care of Medicare beneficiaries. However, while some providers who deliver care in a vertically

integrated managed care environment under Medicaralde to achieve these efficiency gains
(e.g., a stafinodel managed care organization), other providers face obstacles to this type of
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practice and related potential sharing (e.g-féeeservice providers who practice across a range
of separate legantities).

Experts define groups of provideesg combinations of one or more hospitals, physician groups
including primary care physicians and possibly specialists, and other health care providers) that
are jointly responsible, through shared bosusepenalties, for the quality and cost of health

care services for a population of beneficiaries as accountable care organizations (ACOSs).
MedPAC has been among the proponents that have encouraged this type of gain sharing through
accountable care orgaations.

Medicare has some practical experience with AR® organizations. The Medicare Physician
Group Practice (PGP) Demonstration, mandated by the Medicare, Medicaid, and SCHIP Benefits
Improvement and Protection Act of 2000, createdfpayperformance incentives for physician
groups (being paid fefor-service) to coordinate the overall care delivered to Medicare patients.
The physician groups were rewarded for improving the quality and cost efficiency of health care
services through increased cdimation of Part A and Part B services, investment in care
management programs, process redesign, and improved patient health outcomes, especially for
beneficiaries with chronic illness, multiple-omorbidities and those near the end of life. CMS
selectd ten physician groups on a competitive basis to participate in the demonstration, favoring
multi-specialty physician groups with waleveloped clinical and management information
systems. The ten physician groups represented 5,000 physicians and RE(if20e feefor-

service beneficiaries. Groups that were able to meet quditgre benchmarks and reduce their
total expected Medicare spending by more thwanpercent were allowed to share in the savings
they generate to the Medicare program.

Resuts from the PGP demo suggest that the concept shows promise. Preliminary results from
the demonstration and reports from participants suggest that the program has achieved its goals
of better coordination of care for the chronically ill, careful attenteohospital discharge

processes, expanded role for fitysician providers, and investments in IT. In the most recent
year of the PGP demo, all participants demonstrated improvements in quality and achieved
below average growth in costs. In additiasyrfwere awarded with incentive payments for
reducing costs below the/o percent threshold. Accountable care organizations would go

beyond the PGP model, which is based on physician groups, to include additional providers.

Chairmarts Mark

The Medicareorogram would allow groups of providers who voluntarily meet certain statutory
criteria, including quality measurements, to be recognized as ACOs and be eligible to share in
the costsavings they achieve for the Medicare progrBeginningon Jan. 1, 201zligible

ACOs would have the opportunity to qualify for an incentive bonus.

Eligible ACOs would be defined as groups of providers and suppliers who have an established
mechanism for joint decision making, such as for capital purchases. The followins gf
providers and suppliers would be eligible for participation: practitioners in group practice
arrangements; networks of practices; partnerships oryeimiire arrangements between

hospitals and practitioners; hospitals employing practitionetssach other groups of providers

111



of services and suppliers as the Secretary determines appropriate. Practitioners would be defined
as physiciangegardless of specialtpurse practitioners, physician assistants, clinical nurse
specialists, and other mt#tioners or suppliers as the Secretary determines appropriate.

To qualify as an ACO, an organization would have to meet at least the following criteria: (1)
agree to become accountable for the overall care of their Medicdi@ feervice beneficiaries

(2) agree to a minimum thrgear participation(3) have a formal legal structure that would
allow the organization to receive and distribute bonuses to participating proyjersiude

the primary care physicians for at least 5,000 Medicaréofeservice beneficiarie5) provide
CMS with information regarding primary care and specialist physicians participating in the ACO
as the Secretary deems appropri@@ehave arrangements in place with a core group of
specialist physiciang7) have in phce a leadership and management structure, including with
regard to clinical and administrative systeii@ define processes to promote evidebhased
medicine, report on quality and costs measure, and coordinateucaras through the use of
telehealth remote patient monitoring, and other such enabling technoj@yds) demonstrate

to the Secretary that it meets patieahteredness criteria determined by the Secretary, such as
use of patient and caregiver assessments or the use of individualizgrans.

To earn the incentive payment the organization would have to meet certain quality thresholds. In
determining the quality of care furnished by an ACO, the Secretary would be required to use
measures such g9) clinical processes and outcomé} patient and caregiver perspectives on

care and @) utilization and costs (such as rates of ambulasensitive admissions and
readmissions). ACOs would be required to submit data, at the group and individual provider
level, on measures the Secretdegermines necessary to evaluate the quality of care furnished

by the ACO. The Secretary would be required to establish performance standards for measures
of the quality of care furnished by ACOs. The Secretary would be required to seek to improve
the quality of care furnished by ACOs over time by specifying higher standards for purposes of
assessing quality of care.

The Secretary would be authorized to incorporate reporting requirements and incentive payments
and penalties related to the physician guakporting initiative (PQRI), electronic prescribing,
electronic health records, and other similar initiatives into the reporting requirements for ACOs.

CMS would assign Medicare fder-service beneficiaries to ACOs based on their use of

Medicare iters and services in preceding periods. The achievement thresholds and rewards for
the ACO would be as follows. The spending baseline would be determined on an organizational
level by using the most recent three years of total per beneficiary spendingsbdneficiaries
assigned to the ACO. The target would be set by the baseline amount plesoddtaamount

that is equal to the risiidjusted average expenditure growth per beneficiary nationally.

Baselines would be +get at end of the thregear peiod.

ACOs withthreeyear average Medicare expenditures that are determined by CMS to be below
their benchmark for the corresponding period would be eligible for shared savings at a rate
determined appropriate by the Secretary. The Secretary would edetguset a minimum

threshold of savings that would need to be achieved by an ACO before savings would be shared.
The Secretary would have the authority to adjust the savings thresholds to account for the
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varying sizes of participating ACO#f the Secetary determines that an ACO has taken steps to
avoid atrisk patients in order to reduce the likelihood of increasing costs, the Secretary would be
authorized to impose an appropriate sanction, including terminating agreements with
participating ACOs.

CMS Innovation Center
Current Law

The Social Security Amendments of 1967, as amended, provide the Secretary of HHS with broad
authority to develop research and demonstration projects to test new approaches to paying
providers, delivering health care siees, or providing benefits to Medicare beneficiaries.

Specifically, demonstrations designed to test changes in provider payment are required to
increase the efficiency and economy of health care services without adversely affecting quality.
Currently CMSis conducting approximately 30 Medicare demonstrations. Some of the key

themes addressed in these demonstrations include coordinated care, pay for performance, HIT,
and quality improvement. Although demonstrations may be initiated by both the agency and
Congress, the number of congressionally mandated demonstrations has increased in recent years.

Section 646 of the MMA mandates that CMS conduoteayear demonstration program to test

ways to improve health outcomes while increasing efficiency. This nemadion, called the

Medicare Health Care Quality demonstration, aims to improve patient safety, enhance quality,
and reduce variation in medical practice that often in higher costs. One of the major goals of this
demonstration is to see if Medicare ¢anprove outcomes while simultaneously achieving cost
savings. Improvements in care coordination are one strategy that CMS anticipates providers will
attempt as they strive to improve quality but reduce costs. Two demonstration projects under
this demonsttion are scheduled to begin in 2009 with two others to begin soon thereatfter.

Chairmarts Mark

The Chairmaé Mark would require the Secretary to create an Innovation Center within the
Centers for Medicaid and Medicare Services (CMS). The InnovatioteOeitl be a new office
established within CMS that is authorized to test, evaluate, and expand different payment
structures and methodologies which aim to foster patientered care, improve quality, and

slow the rate of Medicare cost growth. The Maduld also make permanent the authority
granted to the Secretary under Section 646 of the MMA (section 1866C of the Social Security
Act).

The Center would be required to conduct an evaluation of each model tested, including an
analysis of the extent tonich the model results:iifl) coordination of health care services

across treatment settings; (2) reduction of preventable hospitalizations; (3) prevention of hospital
readmissions; (4) reduction of emergency room visits; (5) improvement in quality atid he
outcomes; (6) improvement in the efficiency of care; (7) reduction in the cost of health care
services covered under this title; and (8) achievement of beneficiary and-tamabyiver

satisfaction.
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In order to facilitate the timely design, implentaion, and evaluation of payment models by the
Center, theMark exempts the Center from budgetutrality requirements for anitial testing

period The Center would be given the authority to terminate or modify the design of models at
any time during aesting period.

To support its work, including the Cenfeevaluation component, the Center would be required
to consult regularly with outside experts and stakeholders, including the Medicare Payment
Advisory Commission (MedPAC), health professionaith demonstrated expertise in chronic
care management of older adults, and representatives of patients and caregivers.

The Secretary would be given the authority to expand the duration or the scope of any project
undertaken by the Center if the Secrg@d@termines that doing so would improve the quality of
patient care and reduce the rate of growth of Medicaréofegervice expenditures. The

expected reduction in future Medicare expenditures must be certified @yt8eOfficeof the
Actuary before a expansion could occur.

The Center would be required to test and evaluate pagenéred delivery and payment models.
The Center would review models that have shown evidence of success in the Medicare
population. The Center would consider models tduafet beneficiaries who are duadiigible

for both Medicare and Medicaid, and beneficiaries with multiple chronic conditions and at least
one of the following: (1) an inability to perform 2 or more activities of daily living; and (2) a
cognitive impaiment, including dementia.

In addition, the Center would be required to consider for testing, at a minimum, models that
achieve at least one of the following criteria:

1. Promote broad payment and practice reform in primary care, including pagigeed
medical home models for higteed beneficiaries, medical homes that address wimen
unigue health care needs, and models that transition primary care practices away from
feefor-service based reimbursementiaoward comprehensive paymentsalarybasel

payment

2. Contract directly with groups of providers and suppliers to promote innovative care
delivery models, such as through risksed comprehensive paymentshrough salary

based payment

3. Promote care coordination between health care providdrsahaition health care
providers away from feéor-service based reimbursement and toward sdlasgd
payments.

4. Support care coordination for chronicailyMedicare beneficiaries at high risk of
hospitalization through a health-Bhabled network thancludes a chronic disease
registry, home tekhealth technologyand care oversight by the benefici@ryreating
physician
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5. Vary payment to physicians ordering advanced diagnostic imaging services according to
the physiciats adherence to appropriagss criteria for the ordering of such services, as
determined in consultation with physician specialty groups and other relevant
stakeholders

6. Utilize medication therapy management seryices

7. Establish communitpased health teams to support srpadictie medical homes by
assisting the principal primary care practitioner in chronic care management agtivities

8. Fund physiciannurse practitioner, or physician assistat homebased primary care
programs with demonstrated experience in serving-bigh keneficiaries with multiple
chronic illnesses and functional disabilities

9. Establish a program to assist beneficiaries in making informed health care choices by
paying providers for using patient decisisumpport tools that improve beneficiary and
caregive understanding of their medical treatment optjons

10. Allow states to test and evaluate fully integrating care for dually eligible members,
including the management and oversight of all Medicare and Medicaid funds for this
population

11.Allow states to tesand evaluate systems of-plhyer payment reform for medical care of
residents in each participating State, including individuals deétjible for Medicare
and Medicaid

12. Align nationallyrecognized, evideneeased guidelines of cancer care with Medicar
payment incentives in the areas of treatment planning and faltogare planning for
Medicare beneficiaries with cancer, including the identification of gaps in current quality
measures

13.Improve postacute care through continuing care hospitals tHat afpatient
rehabilitation, longterm care hospital, and home health or skilled nursing care during an
inpatient stay and the 30 days immediately following discharge

14.Fund home health providers who offer chronic care management services to Medicare
bendiciaries in cooperation with interdisciplinary teams.

15. Promote improved quality and reduced cost by developing a collaborative of high
quality, lowcost health care institutions charged with: (1) developing, documenting and
disseminating best practicesdaoroven care methods; (2) implementing these techniques
within their own institutions to demonstrate further improvements in quality and
efficiency; and (3) providing assistance to other institutions on how best to employ these
techniques to improve hehltare quality and lower costs.
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16. Facilitate inpatient care, including intensive care, of hospitalized Medicare beneficiaries
at their local hospital through the use of electronic monitoring by specialists, including
intensivists and critical care specitdisbased at integrated health systems.

17.Promote greater efficiencies and timely access to outpatient services (such as physical
therapy services) through models that do not require a physician or other health
professional to refer the service or be inwalvn establishing the plan of care, when such
service is provided by a health professional who has such authority under existing state
law.

In selecting models for testing, the Secretary shall also consider the extent to which models meet
the following citeria:

1. Foster care coordination for higlost, chronically ill Medicare beneficiaries who are at
highest risk for hospitalization or readmission

2. Place the patient, including family members and other informal caregivers, at the center
of the care team

3. Include, but are not limited to,4person contact with beneficiarjes

4. Utilize technology, such as electronic health records and pat@sed remote monitoring
systems, to coordinate care over ime

5. Maintain a close relationship between care coordimsaprimary care practitioners,
specialist physicians, and other health care provideisiain-a-close-relationship
hetween-care-coordinaters-and-primary-care-practitipners

6. Rely on a teantbased approach to interventions such as comprehensive casresgss
care planning, and sethanagement coaching.

To be approved for expansion, models would be required to demonstrate that they meet patient
centered criteria as determined by the Secretary, such as the use of patient and caregiver
assessments or thse of individualized care plans.

Thescope of the Innovation Center would include Medlicaid and CHIBbrogramswith the
same requirements for testing and evaluation of patiemiered delivery and payment models
that have shown evidence of succeskledicaid and CHIP populatisias proposed for
Medicare.

Within 18 months of enactment, the Center would be required to post on the CMS website a
report on the Centé initial consideration of the models listed above, as well as a detailed plan
for thecontinuing work of the Center.

The Chairmaés Mark would appropriate $10 billion from the Part A and Part B Trust Funds to
the Center over 10 years. The costs of otherwise uncovered benefits delivered under this
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